
INSTRUCTIONS FOR COMPLETING 

ILLINOIS CERTIFICATE OF RELIGIOUS EXEMPTION 
TO REQUIRED IMMUNIZATIONS AND/OR EXAMINATIONS FORM 

• Parents or legal guardians who are requesting a religious exemption to immunizations or examinations 
Who may use the Certificate of Religious Exemption to Required Immunizations and/or Examinations Form: 

must

• A separate form must be used for 

 use 
this form for students entering kindergarten, sixth, or ninth grades. 

each child

• This form may not be used for exemptions from immunizations and/or examination for personal or philosophical
reasons. Illinois law does not allow for such exemptions.

 with a religious exemption enrolled to enter any public, charter, 
private or parochial preschool, kindergarten, elementary or secondary school. 

How to complete the Certificate of Religious Exemption to Required Immunizations and/or Examinations Form
• Complete the Parent/Guardian sections, which include key information about the student and the school the

student will be entering, and the immunizations or examinations for which religious exemption is being requested.
Provide a statement of religious belief(s) 

: 

for each vaccination/examination requested
• The form must be signed by the child’s parent or legal guardian 

.    
AND the child’s health care provider* responsible 

for performing the child’s health examination
• Submit the completed form to local school authority on or before October 15th of the school year, or by an earlier

enrollment date established by a school district.

.  

Religious Exemption from Immunizations and/or Examination Form Process: 
• The local school authority is responsible for determining whether the information supplied on the Certificate of

Religious Exemption to Required Immunizations and/or Examinations Form constitutes a valid religious objection.
• The local school authority shall inform the parent or legal guardian, at the time that the exemption is presented, of

exclusion procedures, should there be an outbreak of one or more diseases from which the student is not protected,
in accordance with the Illinois Department of Public Health (IDPH) rules, Control of Communicable Diseases Code

• Exempting a child from health, dental, or eye examination does not exempt the child from participation in the
program of physical education training provided in the Illinois School Code. A separate request for exemption from
physical education, if desired, would need to be presented.

CERTIFICATE OF RELIGIOUS EXEMPTION 

Excerpt from Illinois School Code: 
Children of parents or legal guardians who object to health, dental, or eye examinations or any part thereof, or to immunizations 
or to vision and hearing screening tests on religious grounds shall not be required to undergo the examinations or immunizations 
if the parents or legal guardians present to the appropriate local school authority a signed Certificate of Religious Exemption 
detailing the grounds for objection and the specific immunizations and/or examinations to which they object.  The grounds for 
objection must set forth the specific religious belief(s) that conflict with the examination, immunization, or other medical 
intervention.  The certificate will be signed by the parent or legal guardian to confirm their awareness of the school’s exclusion 
policies in the case of a vaccine preventable disease outbreak or exposure.  The certificate must also be signed by the child’s 
health care provider responsible for performing the child’s examination for entry into kindergarten, sixth or ninth grade.  This 
signature affirms that the provider educated the parent or legal guardian about the benefits of immunization and the health risks 

to the student and to the community from the communicable  diseases for which immunization is required in Illinois. 

The religious objection provided need not be directed by the t enets of an established religious organization. However, general 
philosophical or moral reluctance to allow physical examinations, eye examinations, immunizations, vision and hearing screening 
or dental examinations will not provide a sufficient basis for a n exception to statutory requirements. The local school authority is 
responsible for determining if the content of the Certificate of  Religious Exemption constitutes a valid religious objection.    

The local school authority shall inform the parent or legal guar dian of exclusion procedures in accordance with IDPH’s rules, 
Control of Communicable Diseases Code at the time the objection is presented. 





DeKalb County Health Code 

§ 16-94512 (2016).

Definitions; immunization against measles, rubella and varicella. As used in this section, unless

the context requires otherwise:

a. “Community College” means and includes any public community college existing within

the community and borders of DeKalb County and shall be construed to be defined

interchangeably with the Trade School and School definitions.

b. “Trade School” means and includes any trade school existing within the community and

borders of DeKalb county and shall be construed to be defined interchangeably with the

Community College and School definitions.

c. “School” shall be construed to refer to both a Community College and Trade School and

will extend to all buildings and structures regulated and pertaining to said school.

d. “Board” refers to The DeKalb County Board of Health.

e. “Student” refers to any individuals who are enrolled or anticipated to be enrolled in a

community college.

f. “School Officials” means and includes any school staff, keeper of records or administrator

given authority to act and enforce this section of the Code.

g. “Code” shall refer to the DeKalb County Health Code.

h. “Attendance” shall mean the physical attendance of a student in and/or on the premises of

any school defined under this Section.

1. Every student wishing to attend a Community College and/or Trade School within DeKalb

County shall be vaccinated at an appropriate dose or doses of an immunizing agent against the

following vaccines: measles, rubella and varicella.

2. Enrolled students shall furnish to said school a Certificate of Immunization within six (6)

weeks of accepting enrollment but before physically attending said school, confirming that the

student has met the requirements of subdivision one of this Section.

3. No school official shall permit any student to be admitted to such school, or to attend such

school, in excess of a six (6) week enrollment grace-period preceding physical attendance at

the school.

4. Where there exists students that are currently enrolled at a school defined within this Section,

at the time at which this Section is adopted, where said students do not meet the immunization

requirements; school officials shall extend a (6) week grace-period for presently-enrolled

students to gain compliance of this Section.

5. School officials shall annually provide the Board with copies of all Certificates of

Immunization summarizing compliance within the provisions of this Section.

6. Where any student has physically attended a school without being in compliance of

subdivisions (1), (2) and (3) of this Section, school officials shall:

a. Immediately revoke student admission and/or enrollment status until such time that a

student is in compliance of this Section;

b. Shall report the compliance violation to the Board until such time that a student gains

compliance; and

c. Shall have the express authority to impose reasonable fines not in excess of $200.00,

with 20% of all fines being routed to the Board, to advance and promote the school and

County’s health interests in regulating the spread of communicable diseases under this

Section.

DEKALB COUNTY, ILL., HEALTH CODE § 16-94512 (2016), eff. April 1, 2016. 
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U.S.C.A. Const. Amend. I-Full text

Amendment I. Establishment of Religion; Free Exercise of Religion; Freedom
of Speech and the Press; Peaceful Assembly; Petition for Redress of Grievances

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for 
a redress of grievances.

Current through P.L. 116-91.

End of Document



§ 3. Religious Freedom, IL CONST Art. 1, § 3
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ILCS Const. Art. 1, § 3

§ 3. Religious Freedom

The free exercise and enjoyment of religious profession and worship, without discrimination, shall forever be guaranteed, and 
no person shall be denied any civil or political right, privilege or capacity, on account of his religious opinions; but the liberty 
of conscience hereby secured shall not be construed to dispense with oaths or affirmations, excuse acts of licentiousness, 
or justify practices inconsistent with the peace or safety of the State. No person shall be required to attend or support 
any ministry or place of worship against his consent, nor shall any preference be given by law to any religious 
denomination or mode of worship.

I.L.C.S. Const. Art. 1, § 3, IL CONST Art. 1, § 3
Current through 10/1/2019

End of Document



§ 6. Powers of Home Rule Units, IL CONST Art. 7, § 6
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ILCS Const. Art. 7, § 6

§ 6. Powers of Home Rule Units

Currentness

(a) A County which has a chief executive officer elected by the electors of the county and any municipality which has a 
population of more than 25,000 are home rule units. Other municipalities may elect by referendum to become home rule units. 
Except as limited by this Section, a home rule unit may exercise any power and perform any function pertaining to its government 
and affairs including, but not limited to, the power to regulate for the protection of the public health, safety, morals and welfare; 
to license; to tax; and to incur debt.

(b) A home rule unit by referendum may elect not to be a home rule unit.

(c) If a home rule county ordinance conflicts with an ordinance of a municipality, the municipal ordinance shall prevail within 
its jurisdiction.

(d) A home rule unit does not have the power (1) to incur debt payable from ad valorem property tax receipts maturing more 
than 40 years from the time it is incurred or (2) to define and provide for the punishment of a felony.

(e)  A home rule unit shall have only the power that the General Assembly may provide by law (1) to punish by imprisonment 
for more than six months or (2) to license for revenue or impose taxes upon or measured by income or earnings or upon 
occupations.

(f) A home rule unit shall have the power subject to approval by referendum to adopt, alter or repeal a form of government 
provided by law, except that the form of government of Cook County shall be subject to the provisions of Section 3 of this 
Article. A home rule municipality shall have the power to provide for its officers, their manner of selection and terms of office 
only as approved by referendum or as otherwise authorized by law. A home rule county shall have the power to provide for its 
officers, their manner of selection and terms of office in the manner set forth in Section 4 of this Article.

(g) The General Assembly by a law approved by the vote of three-fifths of the members elected to each house may deny or 
limit the power to tax and any other power or function of a home rule unit not exercised or performed by the State other than 
a power or function specified in subsection (l) of this section.

(h) The General Assembly may provide specifically by law for the exclusive exercise by the State of any power or function of 
a home rule unit other than a taxing power or a power or function specified in subsection (l) of this Section.



§ 6. Powers of Home Rule Units, IL CONST Art. 7, § 6

2

(i) Home rule units may exercise and perform concurrently with the State any power or function of a home rule unit to the 
extent that the General Assembly by law does not specifically limit the concurrent exercise or specifically declare the State's 
exercise to be exclusive.

(j) The General Assembly may limit by law the amount of debt which home rule counties may incur and may limit by law 
approved by three-fifths of the members elected to each house the amount of debt, other than debt payable from ad valorem 
property tax receipts, which home rule municipalities may incur.

(k)The General Assembly may limit by law the amount and require referendum approval of debt to be incurred by home rule 
municipalities, payable from ad valorem property tax receipts, only in excess of the following percentages of the assessed value 
of its taxable property: (1) if its population is 500,000 or more, an aggregate of three percent; (2) if its population is more than 
25,000 and less than 500,000, an aggregate of one percent; and (3) if its population is 25,000 or less, an aggregate of one-
half percent. Indebtedness which is outstanding on the effective date of this Constitution or which is thereafter approved by 
referendum or assumed from another unit of local government shall not be included in the foregoing percentage amounts.

(l) The General Assembly may not deny or limit the power of home rule units (1) to make local improvements by special 
assessment and to exercise this power jointly with other counties and municipalities, and other classes of units of local 
government having that power on the effective date of this Constitution unless that power is subsequently denied by law to 
any such other units of local government or (2) to levy or impose additional taxes upon areas within their boundaries in the 
manner provided by law for the provision of special services to those areas and for the payment of debt incurred in order to 
provide those special services.

(m) Powers and functions of home rule units shall be construed liberally.

I.L.C.S. Const. Art. 7, § 6, IL CONST Art. 7, § 6 
Current through 10/1/2019

End of Document



No. 91-948
U.S.

Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah

508 U.S. 520 (1993) • 113 S. Ct. 2217
Decided Jun 11, 1993

JUSTICE KENNEDY delivered the opinion of the
Court, except as to Part II-A-2.[fn†] [fn†]523THE
CHIEF JUSTICE, JUSTICE SCALIA, and
JUSTICE THOMAS join all but Part II-A-2 of
this opinion. JUSTICE WHITE joins all but Part
II-A of this opinion. JUSTICE SOUTER joins
only Parts 1, III, and IV of this opinion.

The principle that government may not enact laws
that suppress religious belief or practice is so well
understood that few violations are recorded in our
opinions. Cf. McDaniel v. Paty, 435 U.S. 618
(1978); Fowler v. Rhode Island, 345 U.S. 67
(1953). Concerned that [this [fundamental
nonpersecution principle] of the First Amendment
was implicated here,] however, we granted
certiorari. 503 U.S. 935 (1992). *524524

Our review confirms that the laws in question
were enacted by officials who did not understand,
failed to perceive, or chose to ignore the fact that
their official actions violated the Nation's essential
commitment to religious freedom. The challenged
laws had an impermissible object; and in all
events, the principle of general applicability was
violated because the secular ends asserted in
defense of the laws were pursued only with
respect to conduct motivated by religious beliefs.
We invalidate the challenged enactments, and
reverse the judgment of the Court of Appeals.

I A

This case involves practices of the Santeria
religion, which originated in the 19th century.
When hundreds of thousands of members of the
Yoruba people were brought as slaves from
western Africa to Cuba, their traditional African
religion absorbed significant elements of Roman
Catholicism. The resulting syncretion, or fusion, is
Santeria, "the way of the saints." The Cuban
Yoruba express their devotion to spirits, called
orishas, through the iconography of Catholic
saints, Catholic symbols are often present at
Santeria rites, and Santeria devotees attend the
Catholic sacraments. 723 F. Supp. 1467, 1469-
1470 (SD Fla. 1989); 13 Encyclopedia of Religion
66 (M. Eliade ed. 1987); 1 Encyclopedia of the
American Religious Experience 183 (C. Lippy P.
Williams eds. 1988).

The Santeria faith teaches that every individual
has a destiny from God, a destiny fulfilled with
the aid and energy of the orishas. The basis of the
Santeria religion is the nurture of a personal
relation with the orishas, and one of the principal
forms of devotion is an animal sacrifice. 13
Encyclopedia of Religion, supra, at 66. The
sacrifice of animals as part of religious rituals has
ancient roots. See generally 12 id., at 554-556.
Animal sacrifice is mentioned throughout the Old
Testament, see *525  14 Encyclopaedia Judaica
600, 600-605 (1971), and it played an important
role in the practice of Judaism before destruction
of the second Temple in Jerusalem, see id., at 605-
612. In modern Islam, there is an annual sacrifice
commemorating Abraham's sacrifice of a ram in

525
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the stead of his son. See C. Glasse, Concise
Encyclopedia of Islam 178 (1989); 7 Encyclopedia
of Religion, supra, at 456.

According to Santeria teaching, the orishas are
powerful, but not immortal. They depend for
survival on the sacrifice. Sacrifices are performed
at birth, marriage, and death rites, for the cure of
the sick, for the initiation of new members and
priests, and during an annual celebration. Animals
sacrificed in Santeria rituals include chickens,
pigeons, doves, ducks, guinea pigs, goats, sheep,
and turtles. The animals are killed by the cutting
of the carotid arteries in the neck. The sacrificed
animal is cooked and eaten, except after healing
and death rituals. See 723 F. Supp., at 1471-1472;
13 Encyclopedia of Religion, supra, at 66; M.
Gonzalez-Wippler, The Santeria Experience 105
(1982).

Santeria adherents faced widespread persecution
in Cuba, so the religion and its rituals were
practiced in secret. The open practice of Santeria
and its rites remains infrequent. See 723 F. Supp.,
at 1470; 13 Encyclopedia of Religion, supra, at
67; M. Gonzalez-Wippler, Santeria: The Religion
3-4 (1989). The religion was brought to this
Nation most often by exiles from the Cuban
revolution. The District Court estimated that there
are at least 50,000 practitioners in South Florida
today. See 723 F. Supp., at 1470.

B
Petitioner Church of the Lukumi Babalu Aye, Inc.
(Church), is a not-for-profit corporation organized
under Florida law in 1973. The Church and its
congregants practice the Santeria religion. The
president of the Church is petitioner Ernesto
Pichardo, who is also the Church's priest and holds
the religious title of Italero, the second highest in
the Santeria faith. In April, 1987, the Church
leased *526  land in the city of Hialeah, Florida,
and announced plans to establish a house of
worship as well as a school, cultural center, and

museum. Pichardo indicated that the Church's goal
was to bring the practice of the Santeria faith,
including its ritual of animal sacrifice, into the
open. The Church began the process of obtaining
utility service and receiving the necessary
licensing, inspection, and zoning approvals.
Although the Church's efforts at obtaining the
necessary licenses and permits were far from
smooth, see 723 F. Supp., at 1477-1478, it appears
that it received all needed approvals by early
August, 1987.

526

The prospect of a Santeria church in their midst
was distressing to many members of the Hialeah
community, and the announcement of the plans to
open a Santeria church in Hialeah prompted the
city council to hold an emergency public session
on June 9, 1987. The resolutions and ordinances
passed at that and later meetings are set forth in
the Appendix following this opinion.

A summary suffices here, beginning with the
enactments passed at the June 9 meeting. First, the
city council adopted Resolution 87-66, which
noted the "concern" expressed by residents of the
city "that certain religions may propose to engage
in practices which are inconsistent with public
morals, peace or safety," and declared that "[t]he
City reiterates its commitment to a prohibition
against any and all acts of any and all religious
groups which are inconsistent with public morals,
peace or safety." Next, the council approved an
emergency ordinance, Ordinance 87-40, which
incorporated in full, except as to penalty, Florida's
animal cruelty laws. Fla. Stat. ch. 828 (1987).
Among other things, the incorporated state law
subjected to criminal punishment "[w]hoever . . .
unnecessarily or cruelly . . . kills any animal." §
828.12.

The city council desired to undertake further
legislative action, but Florida law prohibited a
municipality from enacting legislation relating to
animal cruelty that conflicted with *527  state law.527
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§ 828.27(4). To obtain clarification, Hialeah's city
attorney requested an opinion from the attorney
general of Florida as to whether § 828.12
prohibited "a religious group from sacrificing an
animal in a religious ritual or practice," and
whether the city could enact ordinances "making
religious animal sacrifice unlawful." The attorney
general responded in mid-July. He concluded that
the "ritual sacrifice of animals for purposes other
than food consumption" was not a "necessary"
killing, and so was prohibited by § 828.12.
Fla.Op.Atty.Gen. 87-56, Annual Report of the
Atty. Gen. 146, 147, 149 (1988). The attorney
general appeared to define "unnecessary" as "done
without any useful motive, in a spirit of wanton
cruelty or for the mere pleasure of destruction
without being in any sense beneficial or useful to
the person killing the animal." Id., at 149, n. 11.
He advised that religious animal sacrifice was
against state law, so that a city ordinance
prohibiting it would not be in conflict. Id., at 151.

The city council responded at first with a hortatory
enactment, Resolution 87-90, that noted its
residents' "great concern regarding the possibility
of public ritualistic animal sacrifices" and the
state-law prohibition. The resolution declared the
city policy "to oppose the ritual sacrifices of
animals" within Hialeah, and announced that any
person or organization practicing animal sacrifice
"will be prosecuted."

In September, 1987, the city council adopted three
substantive ordinances addressing the issue of
religious animal sacrifice. Ordinance 87-52
defined "sacrifice" as "to unnecessarily kill,
torment, torture, or mutilate an animal in a public
or private ritual or ceremony not for the primary
purpose of food consumption," and prohibited
owning or possessing an animal "intending to use
such animal for food purposes." It restricted
application of this prohibition, however, to any
individual or group that "kills, slaughters or
sacrifices animals for any type of ritual, regardless

of whether or not the flesh or blood of the animal
is to be consumed." The ordinance contained an
exemption for *528  slaughtering by "licensed
establishment[s]" of animals "specifically raised
for food purposes." Declaring, moreover, that the
city council has determined that the sacrificing of
animals within the city limits is contrary to the
public health, safety, welfare and morals of the
community," the city council adopted Ordinance
87-71. That ordinance defined "sacrifice" as had
Ordinance 87-52, and then provided that "[i]t shall
be unlawful for any person, persons, corporations
or associations to sacrifice any animal within the
corporate limits of the City of Hialeah, Florida."
The final Ordinance, 87-72, defined "slaughter" as
"the killing of animals for food," and prohibited
slaughter outside of areas zoned for
slaughterhouse use. The ordinance provided an
exemption, however, for the slaughter or
processing for sale of "small numbers of hogs
and/or cattle per week in accordance with an
exemption provided by state law." All ordinances
and resolutions passed the city council by
unanimous vote. Violations of each of the four
ordinances were punishable by fines not exceeding
$500 or imprisonment not exceeding 60 days, or
both.

528

Following enactment of these ordinances, the
Church and Pichardo filed this action pursuant to
42 U.S.C. § 1983 in the United States District
Court for the Southern District of Florida. Named
as defendants were the city of Hialeah and its
mayor and members of its city council in their
individual capacities. Alleging violations of
petitioners' rights under, inter alia, the Free
Exercise Clause, the complaint sought a
declaratory judgment and injunctive and monetary
relief. The District Court granted summary
judgment to the individual defendants, finding that
they had absolute immunity for their legislative
acts and that the ordinances and resolutions
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adopted by the council did not constitute an
official policy of harassment, as alleged by
petitioners. 688 F. Supp. 1522 (SD Fla. 1988).

After a 9-day bench trial on the remaining claims,
the District Court ruled for the city, finding no
violation of *529  petitioners' rights under the Free
Exercise Clause. 723 F. Supp. 1467 (SD Fla.
1989). (The court rejected as well petitioners'
other claims, which are not at issue here.)
Although acknowledging that "the ordinances are
not religiously neutral," id., at 1476, and that the
city's concern about animal sacrifice was
"prompted" by the establishment of the Church in
the city, id., at 1479, the District Court concluded
that the purpose of the ordinances was not to
exclude the Church from the city, but to end the
practice of animal sacrifice, for whatever reason
practiced, id., at 1479, 1483. The court also found
that the ordinances did not target religious conduct
"on their face," though it noted that, in any event,
"specifically regulating [religious] conduct" does
not violate the First Amendment "when [the
conduct] is deemed inconsistent with public health
and welfare." Id., at 1483-1484. Thus, the court
concluded that, at most, the ordinances' effect on
petitioners' religious conduct was "incidental to
[their] secular purpose and effect." Id., at 1484.

529

The District Court proceeded to determine
whether the governmental interests underlying the
ordinances were compelling and, if so, to balance
the "governmental and religious interests." The
court noted that "[t]his "balance depends upon the
cost to the government of altering its activity to
allow the religious practice to continue unimpeded
versus the cost to the religious interest imposed by
the government activity." Ibid., quoting Grosz v.
City of Miami Beach, 721 F.2d 729, 734 (CA 11
1983), cert. denied, 469 U.S. 827 (1984). The
court found four compelling interests. First, the
court found that animal sacrifices present a
substantial health risk, both to participants and the
general public. According to the court, animals

that are to be sacrificed are often kept in
unsanitary conditions and are uninspected, and
animal remains are found in public places. 723 F.
Supp., at 1474-1475, 1485. Second, the court
found emotional injury to children who witness
the sacrifice of animals. Id., at 1475-1476, 1485-
1486. Third, the court found compelling *530  the
city's interest in protecting animals from cruel and
unnecessary killing. The court determined that the
method of killing used in Santeria sacrifice was
"unreliable and not humane, and that the animals,
before being sacrificed, are often kept in
conditions that produce a great deal of fear and
stress in the animal." Id., at 1472-1473, 1486.
Fourth, the District Court found compelling the
city's interest in restricting the slaughter or
sacrifice of animals to areas zoned for
slaughterhouse use. Id., at 1486. This legal
determination was not accompanied by factual
findings.

530

Balancing the competing governmental and
religious interests, the District Court concluded
the compelling governmental interests "fully
justify the absolute prohibition on ritual sacrifice"
accomplished by the ordinances. Id., at 1487. The
court also concluded that an exception to the
sacrifice prohibition for religious conduct would
"`unduly interfere with fulfillment of the
governmental interest'" because any more narrow
restrictions — e.g., regulation of disposal of
animal carcasses — would be unenforceable as a
result of the secret nature of the Santeria religion.
Id., at 1486-1487, and nn. 57-59. A religious
exemption from the city's ordinances, concluded
the court, would defeat the city's compelling
interests in enforcing the prohibition. Id., at 1487.

The Court of Appeals for the Eleventh Circuit
affirmed in a one-paragraph per curiam opinion.
Judgt. order reported at 936 F.2d 586 (1991).
Choosing not to rely on the District Court's
recitation of a compelling interest in promoting
the welfare of children, the Court of Appeals
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stated simply that it concluded the ordinances
were consistent with the Constitution. App. to Pet.
for Cert. A2. It declined to address the effect of
Employment Div., Dept. of Human Resources of
Ore. v. Smith, 494 U.S. 872 (1990), decided after
the District Court's opinion, because the District
Court "employed an arguably stricter standard"
than that applied in Smith. App. to Pet. for Cert.
A2, n. 1. *531531

II
The Free Exercise Clause of the First Amendment,
which has been applied to the States through the
Fourteenth Amendment, see Cantwell v.
Connecticut, 310 U.S. 296, 303 (1940), provides
that "Congress shall make no law respecting an
establishment of religion, or prohibiting the free
exercise thereof. . . ." (Emphasis added.) The city
does not argue that Santeria is not a "religion"
within the meaning of the First Amendment. Nor
could it. Although the practice of animal sacrifice
may seem abhorrent to some, "religious beliefs
need not be acceptable, logical, consistent, or
comprehensible to others in order to merit First
Amendment protection." Thomas v. Review Bd. of
Indiana Employment Security Div., 450 U.S. 707,
714 (1981). Given the historical association
between animal sacrifice and religious worship,
see supra, at 524-525, petitioners' assertion that
animal sacrifice is an integral part of their religion
"cannot be deemed bizarre or incredible." Frazee
v. Illinois Dept. of Employment Security, 489 U.S.
829, 834, n. 2 (1989). Neither the city nor the
courts below, moreover, have questioned the
sincerity of petitioners' professed desire to conduct
animal sacrifices for religious reasons. We must
consider petitioners' First Amendment claim.

In addressing the constitutional protection for free
exercise of religion, our cases establish the general
proposition that [a law that is neutral and of
general applicability need not be justified by a
compelling governmental interest even if the law
has the incidental effect of burdening a particular

religious practice.] Employment Div., Dept. of
Human Resources of Ore. v. Smith, supra.
Neutrality and general applicability are
[interrelated], and, as becomes apparent in this
case, failure to satisfy one requirement is a likely
indication that the other has not been satisfied. A
law failing to satisfy these requirements must be
justified by a compelling governmental interest,
and must be narrowly tailored to *532  advance that
interest. These ordinances [fail to satisfy the Smith
requirements.] We begin by discussing neutrality.

532

A
In our Establishment Clause cases, we have often
stated the principle that the First Amendment
forbids an official purpose to disapprove of a
particular religion or of religion in general. See,
e.g., Board of Ed. of Westside Community Schools
(Dist. 66) v. Mergens, 496 U.S. 226, 248 (1990)
(plurality opinion); School Dist. of Grand Rapids
v. Ball, 473 U.S. 373, 389 (1985); Wallace v.
Jaffree, 472 U.S. 38, 56 (1985); Epperson v.
Arkansas, 393 U.S. 97, 106-107 (1968); School
Dist. of Abington v. Schempp, 374 U.S. 203, 225
(1963); Everson v. Board of Ed. of Ewing, 330
U.S. 1, 15-16 (1947). These cases, however, for
the most part, have addressed governmental
efforts to benefit religion or particular religions,
and so have dealt with a question different, at least
in its formulation and emphasis, from the issue
here. Petitioners allege an attempt to disfavor their
religion because of the religious ceremonies it
commands, and the Free Exercise Clause is
dispositive in our analysis.

At a minimum, the protections of the Free
Exercise Clause pertain if the law at issue
discriminates against some or all religious beliefs
or regulates or prohibits conduct because it is
undertaken for religious reasons. See, e.g.,
Braunfeld v. Brown, 366 U.S. 599, 607 (1961)
(plurality opinion); Fowler v. Rhode Island, 345
U.S., at 69-70. Indeed, it was ["historical instances
of religious persecution and intolerance that gave
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concern to those who drafted the Free Exercise
Clause."] Bowen v. Roy, 476 U.S. 693, 703 (1986)
(opinion of Burger, C.J.). See J. Story,
Commentaries on the Constitution of the United
States §§ 991-992 (abridged ed. 1833) (reprint
1987); T. Cooley, Constitutional Limitations 467
(1868) (reprint 1972); McGowan v. Maryland, 366
U.S. 420, 464, and n. 2 (1961) (opinion of
Frankfurter, J.); Douglas v. Jeannette, 319 U.S.
157, 179 (1943) (Jackson, J., concurring in result);
Davis v. Beason, 133 U.S. 333, 342 *533  (1890).
These principles, though not often at issue in our
Free Exercise Clause cases, have played a role in
some. In McDaniel v. Paty, 435 U.S. 618 (1978),
for example, we invalidated a state law that
disqualified members of the clergy from holding
certain public offices, because it "impose[d]
special disabilities on the basis of . . . religious
status," Employment Div., Dept. of Human
Resources of Ore. v. Smith, 494 U.S., at 877. On
the same principle, in Fowler v. Rhode Island,
supra, we found that a municipal ordinance was
applied in an unconstitutional manner when
interpreted to prohibit preaching in a public park
by a Jehovah's Witness, but to permit preaching
during the course of a Catholic mass or Protestant
church service. See also Niemotko v. Maryland,
340 U.S. 268, 272-273 (1951). Cf. Larson v.
Valente, 456 U.S. 228 (1982) (state statute that
treated some religious denominations more
favorably than others violated the Establishment
Clause).

533

1

Although a law targeting religious beliefs as such
is never permissible, McDaniel v. Paty, supra, at
626 (plurality opinion); Cantwell v. Connecticut,
supra, at 303-304, if the object of a law is to
infringe upon or restrict practices because of their
religious motivation, the law is not neutral, see
Employment Div., Dept. of Human Resources of
Ore. v. Smith, supra, at 878-879, and it is invalid
unless it is justified by a compelling interest and is

narrowly tailored to advance that interest. There
are, of course, many ways of demonstrating that
the object or purpose of a law is the suppression of
religion or religious conduct. To determine the
object of a law, we must begin with its text, for the
minimum requirement of neutrality is that a law
not discriminate on its face. A law lacks facial
neutrality if it refers to a religious practice without
a secular meaning discernible from the language
or context. Petitioners contend that three of the
ordinances fail this test of facial neutrality because
*534  they use the words "sacrifice" and "ritual,"
words with strong religious connotations. Brief for
Petitioners 16-17. We agree that these words are
consistent with the claim of facial discrimination,
but the argument is not conclusive. The words
"sacrifice" and "ritual" have a religious origin, but
current use admits also of secular meanings. See
Webster's Third New International Dictionary
1961, 1996 (1971). See also 12 Encyclopedia of
Religion, at 556 ("[T]he word sacrifice ultimately
became very much a secular term in common
usage"). The ordinances, furthermore, define
"sacrifice" in secular terms, without referring to
religious practices.

534

We reject the contention advanced by the city, see
Brief for Respondent 15, that our inquiry must end
with the text of the laws at issue. Facial neutrality
is not determinative. The Free Exercise Clause,
like the Establishment Clause, extends beyond
facial discrimination. The Clause "forbids subtle
departures from neutrality," Gillette v. United
States, 401 U.S. 437, 452 (1971), and "covert
suppression of particular religious beliefs," Bowen
v. Roy, supra, at 703 (opinion of Burger, C.J.).
Official action that targets religious conduct for
distinctive treatment cannot be shielded by mere
compliance with the requirement of facial
neutrality. The Free Exercise Clause protects
against governmental hostility which is masked as
well as overt. "The Court must survey
meticulously the circumstances of governmental
categories to eliminate, as it were, religious
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gerrymanders." Walz v. Tax Comm'n of New York
City, 397 U.S. 664, 696 (1970) (Harlan, J.,
concurring).

The record in this case compels the conclusion
that suppression of the central element of the
Santeria worship service was the object of the
ordinances. First, though use of the words
"sacrifice" and "ritual" does not compel a finding
of improper targeting of the Santeria religion, the
choice of these words is support for our
conclusion. There are further respects in which the
text of the city council's enactments discloses the
improper attempt to target Santeria. Resolution
87-66, *535  adopted June 9, 1987, recited that
"residents and citizens of the City of Hialeah have
expressed their concern that certain religions may
propose to engage in practices which are
inconsistent with public morals, peace or safety,"
and "reiterate[d]" the city's commitment to
prohibit "any and all [such] acts of any and all
religious groups." No one suggests, and, on this
record, it cannot be maintained, that city officials
had in mind a religion other than Santeria.

535

It becomes evident that these ordinances target
Santeria sacrifice when the ordinances' operation
is considered. Apart from the text, the effect of a
law in its real operation is strong evidence of its
object. To be sure, adverse impact will not always
lead to a finding of impermissible targeting. For
example, a social harm may have been a
legitimate concern of government for reasons
quite apart from discrimination. McGowan v.
Maryland, 366 U.S., at 442. See, e.g., Reynolds v.
United States, 98 U.S. 145 (1879); Davis v.
Beason, 133 U.S. 333 (1890). See also Ely,
Legislative and Administrative Motivation in
Constitutional Law, 79 Yale L.J. 1205, 1319
(1970). The subject at hand does implicate, of
course, multiple concerns unrelated to religious
animosity, for example, the suffering or
mistreatment visited upon the sacrificed animals
and health hazards from improper disposal. But

the ordinances, when considered together, disclose
an object remote from these legitimate concerns.
The design of these laws accomplishes, instead, a
"religious gerrymander," Walz v. Tax Comm'n of
New York City, supra, at 696 (Harlan, J.,
concurring), an impermissible attempt to target
petitioners and their religious practices.

It is a necessary conclusion that almost the only
conduct subject to Ordinances 87-40, 87-52, and
87-71 is the religious exercise of Santeria church
members. The texts show that they were drafted in
tandem to achieve this result. We begin with
Ordinance 87-71. It prohibits the sacrifice of
animals, but defines sacrifice as "to unnecessarily
kill . . . an animal in a public or private ritual or
ceremony not for the *536  primary purpose of food
consumption." The definition excludes almost all
killings of animals except for religious sacrifice,
and the primary purpose requirement narrows the
proscribed category even further, in particular by
exempting kosher slaughter, see 723 F. Supp., at
1480. We need not discuss whether this
differential treatment of two religions is, itself, an
independent constitutional violation. Cf. Larson v.
Valente, 456 U.S., at 244-246. It suffices to recite
this feature of the law as support for our
conclusion that Santeria alone was the exclusive
legislative concern. The net result of the
gerrymander is that few, if any, killings of animals
are prohibited other than Santeria sacrifice, which
is proscribed because it occurs during a ritual or
ceremony and its primary purpose is to make an
offering to the orishas, not food consumption.
Indeed, careful drafting ensured that, although
Santeria sacrifice is prohibited, killings that are no
more necessary or humane in almost all other
circumstances are unpunished.

536

Operating in similar fashion is Ordinance 87-52,
which prohibits the "possess[ion], sacrifice, or
slaughter" of an animal with the "inten[t] to use
such animal for food purposes." This prohibition,
extending to the keeping of an animal, as well as
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the killing itself, applies if the animal is killed in
"any type of ritual" and there is an intent to use the
animal for food, whether or not it is in fact
consumed for food. The ordinance exempts,
however, "any licensed [food] establishment" with
regard to "any animals which are specifically
raised for food purposes," if the activity is
permitted by zoning and other laws. This
exception, too, seems intended to cover Kosher
slaughter. Again, the burden of the ordinance, in
practical terms, falls on Santeria adherents, but
almost no others: if the killing is — unlike most
Santeria sacrifices — unaccompanied by the intent
to use the animal for food, then it is not prohibited
by Ordinance 87-52; if the killing is specifically
for food, but does not occur during the course of
"any type of ritual," it again falls outside the
prohibition; and *537  if the killing is for food and
occurs during the course of a ritual, it is still
exempted if it occurs in a properly zoned and
licensed establishment and involves animals
"specifically raised for food purposes." A pattern
of exemptions parallels the pattern of narrow
prohibitions. Each contributes to the gerrymander.

537

Ordinance 87-40 incorporates the Florida animal
cruelty statute, Fla. Stat. § 828.12 (1987). Its
prohibition is broad on its face, punishing "
[w]hoever . . . unnecessarily . . . kills any animal."
The city claims that this ordinance is the epitome
of a neutral prohibition. Brief for Respondent 13-
14. The problem, however, is the interpretation
given to the ordinance by respondent and the
Florida attorney general. Killings for religious
reasons are deemed unnecessary, whereas most
other killings fall outside the prohibition. The city,
on what seems to be a per se basis, deems hunting,
slaughter of animals for food, eradication of
insects and pests, and euthanasia as necessary. See
id., at 22. There is no indication in the record that
respondent has concluded that hunting or fishing
for sport is unnecessary. Indeed, one of the few
reported Florida cases decided under § 828.12
concludes that the use of live rabbits to train

greyhounds is not unnecessary. See Kiper v. State,
310 So.2d 42 (Fla.App.), cert. denied, 328 So.2d
845 (Fla. 1975). Further, because it requires an
evaluation of the particular justification for the
killing, this ordinance represents a system of
"individualized governmental assessment of the
reasons for the relevant conduct," Employment
Div., Dept. of Human Resources of Oregon v.
Smith, 494 U.S., at 884. As we noted in Smith, in
circumstances in which individualized exemptions
from a general requirement are available, the
government "may not refuse to extend that system
to cases of `religious hardship' without compelling
reason." ibid. quoting Bowen v. Roy, 476 U.S., at
708 (opinion of Burger, C.J.). Respondent's
application of the ordinance's test of necessity
devalues religious reasons for killing by judging
them to be of lesser import than nonreligious
reasons. Thus, religious practice is being *538

singled out for discriminatory treatment. Bowen v.
Roy, id., at 722, and n. 17 (STEVENS, J.,
concurring in part and concurring in result), id., at
708 (opinion of Burger, C.J.); United States v. Lee,
455 U.S. 252, 264, n. 3 (1982) (STEVENS, J.,
concurring in judgment).

538

We also find significant evidence of the
ordinances' improper targeting of Santeria
sacrifice in the fact that they proscribe more
religious conduct than is necessary to achieve their
stated ends. It is not unreasonable to infer, at least
when there are no persuasive indications to the
contrary, that a law which visits "gratuitous
restrictions" on religious conduct, McGowan v.
Maryland, 366 U.S., at 520 (opinion of
Frankfurter, J.), seeks not to effectuate the stated
governmental interests, but to suppress the
conduct because of its religious motivation.

The legitimate governmental interests in
protecting the public health and preventing cruelty
to animals could be addressed by restrictions
stopping far short of a flat prohibition of all
Santeria sacrificial practice.  If improper disposal,_
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not the sacrifice itself, is the harm to be prevented,
the city could have imposed a general regulation
on the disposal of organic garbage. It did not do
so. Indeed, counsel for the city conceded at oral
argument that, under the ordinances, Santeria
sacrifices would be illegal even if they occurred in
licensed, inspected, and zoned slaughterhouses. Tr.
of Oral Arg. 45. See also id., at 42, 48. Thus, these
broad ordinances prohibit Santeria sacrifice even
when it does not threaten the city's interest in the 
*539  public health. The District Court accepted the
argument that narrower regulation would be
unenforceable because of the secrecy in the
Santeria rituals and the lack of any central
religious authority to require compliance with
secular disposal regulations. See 723 F. Supp., at
1486-1487, and nn. 58-59. It is difficult to
understand, however, how a prohibition of the
sacrifices themselves, which occur in private, is
enforceable if a ban on improper disposal, which
occurs in public, is not. The neutrality of a law is
suspect if First Amendment freedoms are curtailed
to prevent isolated collateral harms not themselves
prohibited by direct regulation. See, e.g.,
Schneider v. State, 308 U.S. 147, 162 (1939).

539

_ Respondent advances the additional

governmental interest in prohibiting the

slaughter or sacrifice of animals in areas of

the city not zoned for slaughterhouses, see

Brief for Respondent 28-31, and the

District court found this interest to be

compelling, see 723 F. Supp. 1467, 1486

(SD Fla. 1989). This interest cannot justify

Ordinances 87-40, 87-52, and 87-71, for

they apply to conduct without regard to

where it occurs. Ordinance 87-72 does

impose a locational restriction, but this

asserted governmental interest is a mere

restatement of the prohibition itself, not a

justification for it. In our discussion,

therefore we put aside this asserted interest.

Under similar analysis, narrower regulation would
achieve the city's interest in preventing cruelty to
animals. With regard to the city's interest in
ensuring the adequate care of animals, regulation
of conditions and treatment, regardless of why an
animal is kept, is the logical response to the city's
concern, not a prohibition on possession for the
purpose of sacrifice. The same is true for the city's
interest in prohibiting cruel methods of killing.
Under federal and Florida law and Ordinance 87-
40, which incorporates Florida law in this regard,
killing an animal by the "simultaneous and
instantaneous severance of the carotid arteries
with a sharp instrument" — the method used in
kosher slaughter — is approved as humane. See 7
U.S.C. § 1902(b); Fla. Stat. § 828.23(7)(b) (1991);
Ordinance 87-40, § 1. The District Court found
that, though Santeria sacrifice also results in
severance of the carotid arteries, the method used
during sacrifice is less reliable, and therefore not
humane. See 723 F. Supp., at 1472-1473. If the
city has a real concern that other methods are less
humane, however, the subject of the regulation
should be the method of slaughter itself, not a
religious classification that is said to bear some
general relation to it.

Ordinance 87-72 — unlike the three other
ordinances — does appear to apply to substantial
nonreligious conduct, and not to be overbroad. 
*540  For our purposes here, however, the four
substantive ordinances may be treated as a group
for neutrality purposes. Ordinance 87-72 was
passed the same day as Ordinance 87-71, and was
enacted, as were the three others, in direct
response to the opening of the Church. It would be
implausible to suggest that the three other
ordinances, but not Ordinance 87-72, had as their
object the suppression of religion. We need not
decide whether Ordinance 87-72 could survive
constitutional scrutiny if it existed separately; it
must be invalidated because it functions, with the
rest of the enactments in question, to suppress
Santeria religious worship.

540
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2

In determining if the object of a law is a neutral
one under the Free Exercise Clause, we can also
find guidance in our equal protection cases. As
Justice Harlan noted in the related context of the
Establishment Clause, "[n]eutrality in its
application requires an equal protection mode of
analysis." Walz v. Tax Comm'n of New York City,
397 U.S., at 696 (concurring opinion). Here, as in
equal protection cases, we may determine the city
council's object from both direct and
circumstantial evidence. Arlington Heights v.
Metropolitan Housing Development Corp., 429
U.S. 252, 266 (1977). Relevant evidence includes,
among other things, the historical background of
the decision under challenge, the specific series of
events leading to the enactment or official policy
in question, and the legislative or administrative
history, including contemporaneous statements
made by members of the decisionmaking body.
Id., at 267-268. These objective factors bear on the
question of discriminatory object. Personnel
Administrator of Mass. v. Feeney, 442 U.S. 256,
279, n. 24 (1979).

That the ordinances were enacted "`because of,'
not merely `in spite of,'" their suppression of
Santeria religious practice, id., at 279, is revealed
by the events preceding their enactment. Although
respondent claimed at oral argument that it had
experienced significant *541  problems resulting
from the sacrifice of animals within the city before
the announced opening of the Church, Tr. of Oral
Arg. 27, 46, the city council made no attempt to
address the supposed problem before its meeting
in June, 1987, just weeks after the Church
announced plans to open. The minutes and taped
excerpts of the June 9 session, both of which are
in the record, evidence significant hostility
exhibited by residents, members of the city
council, and other city officials toward the
Santeria religion and its practice of animal
sacrifice. The public crowd that attended the June

9 meetings interrupted statements by council
members critical of Santeria with cheers and the
brief comments of Pichardo with taunts. When
Councilman Martinez, a supporter of the
ordinances, stated that, in prerevolution Cuba,
"people were put in jail for practicing this
religion," the audience applauded. Taped excerpts
of Hialeah City Council Meeting, June 9, 1987.

541

Other statements by members of the city council
were in a similar vein. For example, Councilman
Martinez, after noting his belief that Santeria was
outlawed in Cuba, questioned: "If we could not
practice this [religion] in our homeland [Cuba],
why bring it to this country?" Councilman
Cardoso said that Santeria devotees at the Church
"are in violation of everything this country stands
for." Councilman Mejides indicated that he was
"totally against the sacrificing of animals," and
distinguished kosher slaughter because it had a
"real purpose." The "Bible says we are allowed to
sacrifice an animal for consumption," he
continued, "but for any other purposes, I don't
believe that the Bible allows that." The president
of the city council, Councilman Echevarria, asked:
"What can we do to prevent the Church from
opening?"

Various Hialeah city officials made comparable
comments. The chaplain of the Hialeah Police
Department told the city council that Santeria was
a sin, "foolishness," "an abomination to the Lord,"
and the worship of "demons." He advised the city
council: "We need to be helping *542  people and
sharing with them the truth that is found in Jesus
Christ." He concluded: "I would exhort you . . .
not to permit this Church to exist." The city
attorney commented that Resolution 87-66
indicated: "This community will not tolerate
religious practices which are abhorrent to its
citizens. . . ." ibid. Similar comments were made
by the deputy city attorney. This history discloses

542
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the object of the ordinances to target animal
sacrifice by Santeria worshippers because of its
religious motivation.

3

In sum, the neutrality inquiry leads to one
conclusion: the ordinances had as their object the
suppression of religion. The pattern we have
recited discloses animosity to Santeria adherents
and their religious practices; the ordinances, by
their own terms, target this religious exercise; the
texts of the ordinances were gerrymandered with
care to proscribe religious killings of animals but
to exclude almost all secular killings; and the
ordinances suppress much more religious conduct
than is necessary in order to achieve the legitimate
ends asserted in their defense. These ordinances
are not neutral, and the court below committed
clear error in failing to reach this conclusion.

B
We turn next to a second requirement of the Free
Exercise Clause, the rule that laws burdening
religious practice must be of general applicability.
Employment Div., Dept. of Human Resources of
Ore. v. Smith, 494 U.S., at 879-881. All laws are
selective to some extent, but categories of
selection are of paramount concern when a law
has the incidental effect of burdening religious
practice. The Free Exercise Clause "protect[s]
religious observers against unequal treatment,"
Hobbie v. Unemployment Appeals Comm'n of Fla.,
480 U.S. 136, 148 (1987) (STEVENS, J.,
concurring in judgment), and inequality results
when a legislature decides that the governmental
interests it seeks to *543  advance are worthy of
being pursued only against conduct with a
religious motivation.

543

The principle that government, in pursuit of
legitimate interests, cannot in a [selective manner
impose burdens only on conduct motivated by
religious belief] is essential to the protection of the
rights guaranteed by the Free Exercise Clause. The

principle underlying the general applicability
requirement has parallels in our First Amendment
jurisprudence. See, e.g., Cohen v. Cowles Media
Co., 501 U.S. 66 669-670; (1991); University of
Pennsylvania v. EEOC, 493 U.S. 182, 201 (1990);
Minneapolis Star Tribune Co. v. Minnesota
Comm'r of Revenue, 460 U.S. 575, 585 (1983);
Larson v. Valente, 456 U.S., at 245-246;
Presbyterian Church in U.S. v. Mary Elizabeth
Blue Hull Memorial Presbyterian Church, 393
U.S. 440, 449 (1969). In this case, we [need not
define with precision the standard used to evaluate
whether a prohibition is of general application, for
these ordinances fall well below the minimum
standard necessary to protect First Amendment
rights.]

Respondent claims that Ordinances 87-40, 87-52,
and 87-71 advance two interests: protecting the
public health and preventing cruelty to animals.
The ordinances are underinclusive for those ends.
They fail to prohibit nonreligious conduct that
endangers these interests in a similar or greater
degree than Santeria sacrifice does. The
underinclusion is substantial, not inconsequential.
[Despite the city's proffered interest in preventing
cruelty to animals, the ordinances are drafted with
care to forbid few killings but those occasioned by
religious sacrifice.] Many types of animal deaths
or kills for nonreligious reasons are either not
prohibited or approved by express provision. For
example, fishing — which occurs in Hialeah, see
A. Khedouri F. Khedouri, South Florida Inside
Out 57 (1991) — is legal. Extermination of mice
and rats within a home is also permitted. Florida
law incorporated by Ordinance 87-40 *544

sanctions euthanasia of "stray, neglected,
abandoned, or unwanted animals," Fla. Stat. §
828.058 (1987); destruction of animals judicially
removed from their owners "for humanitarian
reasons" or when the animal "is of no commercial
value," § 828.073(4)(c)(2); the infliction of pain or
suffering "in the interest of medical science," §
828.02; the placing of poison in one's yard or

544
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enclosure, § 828.08; and the use of a live animal
"to pursue or take wildlife or to participate in any
hunting," § 828.122(6)(b), and "to hunt wild
hogs," § 828.122(6)(e).

The city concedes that "neither the State of Florida
nor the City has enacted a generally applicable ban
on the killing of animals." Brief for Respondent
21. It asserts, however, that animal sacrifice is
"different" from the animal killings that are
permitted by law. Ibid. According to the city, it is
"self-evident" that killing animals for food is
"important"; the eradication of insects and pests is
"obviously justified"; and the euthanasia of excess
animals "makes sense." Id., at 22. These ipse dixits
do not explain why religion alone must bear the
burden of the ordinances, when many of these
secular killings fall within the city's interest in
preventing the cruel treatment of animals.

The [ordinances are also underinclusive with
regard to the city's interest in public health], which
is threatened by the disposal of animal carcasses in
open public places and the consumption of
uninspected meat, see Brief for Respondent 32,
citing 723 F. Supp., at 1474-1475, 1485. Neither
interest is pursued by respondent with regard to
conduct that is not motivated by religious
conviction. The health risks posed by the improper
disposal of animal carcasses are the same whether
Santeria sacrifice or some nonreligious killing
preceded it. The city does not, however, prohibit
hunters from bringing their kill to their houses, nor
does it regulate disposal after their activity.
Despite substantial testimony at trial that the same
public health hazards result from improper
disposal of garbage by restaurants, see *545  11
Record 566, 590-591, restaurants are outside the
scope of the ordinances. Improper disposal is a
general problem that causes substantial health
risks, 723 F. Supp., at 1485, but which respondent
addresses only when it results from religious
exercise.

545

The ordinances are underinclusive as well with
regard to the health risk posed by consumption of
uninspected meat. Under the city's ordinances,
hunters may eat their kill and fishermen may eat
their catch without undergoing governmental
inspection. Likewise, state law requires inspection
of meat that is sold, but exempts meat from
animals raised for the use of the owner and
"members of his household and nonpaying guests
and employees." Fla. Stat. § 585.88(1)(a) (1991).
The asserted interest in inspected meat is not
pursued in contexts similar to that of religious
animal sacrifice.

Ordinance 87-72, which prohibits the slaughter of
animals outside of areas zoned for
slaughterhouses, is underinclusive on its face. The
ordinance includes an exemption for "any person,
group, or organization" that "slaughters or
processes for sale, small numbers of hogs and/or
cattle per week in accordance with an exemption
provided by state law." See Fla. Stat. § 828.24(3)
(1991). Respondent has not explained why
commercial operations that slaughter "small
numbers" of hogs and cattle do not implicate its
professed desire to prevent cruelty to animals and
preserve the public health. Although the city has
classified Santeria sacrifice as slaughter,
subjecting it to this ordinance, it does not regulate
other killings for food in like manner.

We conclude, in sum, that each of Hialeah's
ordinances pursues the city's governmental
interests only against conduct motivated by
religious belief. The ordinances "ha[ve] every
appearance of a prohibition that society is
prepared to impose upon [Santeria worshippers],
but not upon itself." Florida Star v. B.J.F., 491
U.S. 524, 542 (1989) (SCALIA, J., concurring in
part and concurring in *546  judgment). This
precise evil is what the requirement of general
applicability is designed to prevent.

546
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A law burdening religious practice that is not
neutral or not of general application must undergo
the most rigorous of scrutiny. To satisfy the
commands of the First Amendment, a law
restrictive of religious practice must advance
"`interests of the highest order,'" and must be
narrowly tailored in pursuit of those interests.
McDaniel v. Paty, 435 U.S., at 628, quoting
Wisconsin v. Yoder, 406 U.S. 205, 215 (1972). The
compelling interest standard that we apply once a
law fails to meet the Smith requirements is not
"water[ed] . . . down" but "really means what it
says." Employment Div., Dept. of Human
Resources of Ore. v. Smith, 494 U.S., at 888. A
law that targets religious conduct for distinctive
treatment or advances legitimate governmental
interests only against conduct with a religious
motivation will survive strict scrutiny only in rare
cases. It follows from what we have already said
that these ordinances cannot withstand this
scrutiny.

First, even were the governmental interests
compelling, the ordinances are not drawn in
narrow terms to accomplish those interests. As we
have discussed, see supra, at 538-540, 543-546,
all four ordinances are overbroad or
underinclusive in substantial respects. The
proffered objectives are not pursued with respect
to analogous nonreligious conduct, and those
interests could be achieved by narrower
ordinances that burdened religion to a far lesser
degree. The absence of narrow tailoring suffices to
establish the invalidity of the ordinances. See
Arkansas Writers' Project, Inc. v. Ragland, 481
U.S. 221, 232 (1987).

Respondent has not demonstrated, moreover, that,
in the context of these ordinances, its
governmental interests are compelling. Where
government restricts only conduct protected by the
First Amendment and fails to enact feasible
measures to restrict other conduct producing *547

substantial harm or alleged harm of the same sort,

the interest given in justification of the restriction
is not compelling. It is established in our strict
scrutiny jurisprudence that "a law cannot be
regarded as protecting an interest "of the highest
order" . . . when it leaves appreciable damage to
that supposedly vital interest unprohibited."
Florida Star v. B.J.F., supra, at 541-542
(SCALIA, J., concurring in part and concurring in
judgment) (citation omitted). See Simon Schuster,
Inc. v. Members of N.Y. State Crime Victims Bd.,
502 U.S. 105, 119-120 (1991). Cf. Florida Star v.
B.J.F., supra, at 540-541; Smith v. Daily Mail
Publishing Co., 443 U.S. 97, 104-105 (1979); id.,
at 110 (REHNQUIST, J., concurring in judgment).
As we show above, see supra, at 543-546, the
ordinances are underinclusive to a substantial
extent with respect to each of the interests that
respondent has asserted, and it is only conduct
motivated by religious conviction that bears the
weight of the governmental restrictions. There can
be no serious claim that those interests justify the
ordinances.

547

IV
The Free Exercise Clause commits government
itself to religious tolerance, and upon even slight
suspicion that proposals for state intervention stem
from animosity to religion or distrust of its
practices, all officials must pause to remember
their own high duty to the Constitution and to the
rights it secures. Those in office must be resolute
in resisting importunate demands and must ensure
that the sole reasons for imposing the burdens of
law and regulation are secular. Legislators may not
devise mechanisms, overt or disguised, designed
to persecute or oppress a religion or its practices.
The laws here in question were enacted contrary to
these constitutional principles, and they are void.

Reversed. *548548
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JUSTICE SCALIA, with whom THE CHIEF
JUSTICE joins, concurring in part and concurring
in the judgment.

The Court analyzes the "neutrality" and the
"general applicability" of the Hialeah ordinances
in separate sections (Parts II-A and II-B,
respectively), and allocates various invalidating
factors to one or the other of those sections. If it
were necessary to make a clear distinction
between the two terms, I would draw a line
somewhat different from the Court's. But I think it
is not necessary, and would frankly acknowledge
that the terms are not only "interrelated," ante 531,
but substantially overlap.

The terms "neutrality" and "general applicability"
are not to be found within the First Amendment
itself, of course, but are used in Employment Div.,
Dept. of Human Resources of Ore. v. Smith, 494
U.S. 872 (1990), and earlier cases to describe
those characteristics which cause a law that
prohibits an activity a particular individual wishes
to engage in for religious reasons nonetheless not
to constitute a "law . . . prohibiting the free
exercise" of religion within the meaning of the
First Amendment. In my view, the defect of lack
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JUSTICE SOUTER, concurring in part and
concurring in the judgment.

of neutrality applies primarily to those laws that
by their terms impose disabilities on the basis of
religion ( e.g., a law excluding members of a
certain sect from public benefits, cf. McDaniel v.
Paty, 435 U.S. 618 (1978)), see Bowen v. Roy, 476
U.S. 693, 703-704 (1986) (opinion of Burger,
C.J.); whereas the defect of lack of general
applicability applies primarily to those laws
which, though neutral in their terms, through their
design, construction, or enforcement target the
practices of a particular religion for discriminatory
treatment, see Fowler v. Rhode Island, 345 U.S.
67 (1953). But certainly a law that is not of
general applicability (in the sense I have
described) can be considered *558  "nonneutral";
and certainly no law that is nonneutral (in the
relevant sense) can be thought to be of general
applicability. Because I agree with most of the
invalidating factors set forth in Part II of the
Court's opinion, and because it seems to me a
matter of no consequence under which rubric
("neutrality," Part II-A, or "general applicability,"
Part II-B) each invalidating factor is discussed, I
join the judgment of the Court and all of its
opinion except 2 section 2 of Part II-A.

558

I do not join that section, because it departs from
the opinion's general focus on the object of the
laws at issue to consider the subjective motivation
of the lawmakers, i.e., whether the Hialeah City
Council actually intended to disfavor the religion
of Santeria. As I have noted elsewhere, it is
virtually impossible to determine the singular
"motive" of a collective legislative body, see, e.g.,
Edwards v. Aguillard, 482 U.S. 578, 636-639
(1987) (dissenting opinion), and this Court has a
long tradition of refraining from such inquiries,
see, e.g., Fletcher v. Peck, 6 Cranch 87, 130-131
(1810) (Marshall, C.J.); United States v. O'Brien,
391 U.S. 367, 383-384 (1968).

Perhaps there are contexts in which determination
of legislative motive must be undertaken. See, e.g.,
United States v. Lovett, 328 U.S. 303 (1946). But I

do not think that is true of analysis under the First
Amendment (or the Fourteenth, to the extent it
incorporates the First). See Edwards v. Aguillard,
supra, at 639 (SCALIA, J., dissenting). The First
Amendment does not refer to the purposes for
which legislators enact laws, but to the effects of
the laws enacted: "Congress shall make no law . . .
prohibiting the free exercise [of religion]. . . ."
This does not put us in the business of invalidating
laws by reason of the evil motives of their authors.
Had the Hialeah City Council set out resolutely to
suppress the practices of Santeria, but ineptly
adopted ordinances that failed to do so, I do not
see how those laws could be said to "prohibi[t] the
free exercise" of religion. *559  Nor, in my view,
does it matter that a legislature consists entirely of
the purehearted, if the law it enacts in fact singles
out a religious practice for special burdens. Had
the ordinances here been passed with no motive on
the part of any councilman except the ardent
desire to prevent cruelty to animals (as might in
fact have been the case), they would nonetheless
be invalid.

559

This case turns on a principle about which there is
no disagreement, that the Free Exercise Clause
bars government action aimed at suppressing
religious belief or practice. The Court holds that
Hialeah's animal sacrifice laws violate that
principle, and I concur in that holding without
reservation.

Because prohibiting religious exercise is the object
of the laws at hand, this case does not present the
more difficult issue addressed in our last free
exercise case, Employment Div., Dept. of Human
Resources of Ore. v. Smith, 494 U.S. 872 (1990),
which announced the rule that a "neutral,
generally applicable" law does not run afoul of the
Free Exercise Clause even when it prohibits
religious exercise in effect. The Court today refers
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to that rule in dicta, and, despite my general
agreement with the Court's opinion, I do not join
Part II, where the dicta appear, for I have doubts
about whether the Smith rule merits adherence. I
write separately to explain why the Smith rule is
not germane to this case, and to express my view
that, in a case presenting the issue, the Court
should reexamine the rule Smith declared.

I
According to Smith, if prohibiting the exercise of
religion results from enforcing a "neutral,
generally applicable" law, the Free Exercise
Clause has not been offended. Id., at 878-880. I
call this the Smith rule to distinguish it from the
noncontroversial principle, also expressed in
Smith, though established long before, that the
Free *560  Exercise Clause is offended when
prohibiting religious exercise results from a law
that is not neutral or generally applicable. It is this
noncontroversial principle, that the Free Exercise
Clause requires neutrality and general
applicability, that is at issue here. But before
turning to the relationship of Smith to this case, it
will help to get the terms in order, for the
significance of the Smith rule is not only in its
statement that the Free Exercise Clause requires
no more than "neutrality" and "general
applicability," but also in its adoption of a
particular, narrow conception of free exercise
neutrality.

560

That the Free Exercise Clause contains a
"requirement for governmental neutrality,"
Wisconsin v. Yoder, 406 U.S. 205, 220 (1972), is
hardly a novel proposition; though the term does
not appear in the First Amendment, our cases have
used it as shorthand to describe, at least in part,
what the Clause commands. See, e.g., Jimmy
Swaggart Ministries v. Board of Equalization of
Cal., 493 U.S. 378, 384 (1990); Thomas v. Review
Bd. of Indiana Employment Security Div., 450
U.S. 707, 717 (1981); Yoder, supra, at 220;
Committee for Public Ed. Religious Liberty v.

Nyquist, 413 U.S. 756, 792-793 (1973); School
Dist. of Abington v. Schempp, 374 U.S. 203, 222
(1963); see also McDaniel v. Paty, 435 U.S. 618,
627-629 (1978) (plurality opinion) (invalidating a
non-neutral law without using the term). Nor is
there anything unusual about the notion that the
Free Exercise Clause requires general
applicability, though the Court, until today, has not
used exactly that term in stating a reason for
invalidation. See Fowler v. Rhode Island, 345 U.S.
67 (1953); cf. Minneapolis Star Tribune Co. v.
Minnesota Comm'r of Revenue, 460 U.S. 575, 585
(1983); Larson v. Valente, 456 U.S. 228, 245-246
(1982).  *5611561

1 A law that is not generally applicable

according to the Court's definition (one that

"selective[ly] impose[s] burdens only on

conduct motivated by religious belief,"

ante, at 543) would, it seems to me, fail

almost any test for neutrality. Accordingly,

the cases stating that the Free Exercise

Clause requires neutrality are also fairly

read for the proposition that the Clause

requires general applicability.

While general applicability is, for the most part,
self-explanatory, free exercise neutrality is not
self-revealing. Cf. Lee v. Weisman, 505 U.S. 577,
627 (1992) (SOUTER, J., concurring)
(considering Establishment Clause neutrality). A
law that is religion neutral on its face or in its
purpose may lack neutrality in its effect by
forbidding something that religion requires or
requiring something that religion forbids. Cf.
McConnell Posner, An Economic Approach to
Issues of Religious Freedom, 56 U.Chi. L. Rev. 1,
35 (1989) ("A regulation is not neutral in an
economic sense if, whatever its normal scope or
its intentions, it arbitrarily imposes greater costs
on religious than on comparable nonreligious
activities"). A secular law, applicable to all, that
prohibits consumption of alcohol, for example,
will affect members of religions that require the
use of wine differently from members of other
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religions and nonbelievers, disproportionately
burdening the practice of, say, Catholicism or
Judaism. Without an exemption for sacramental
wine, Prohibition may fail the test of religion
neutrality.2

2 Our cases make clear, to look at this from a

different perspective, that an exemption for

sacramental wine use would not deprive

Prohibition of neutrality. Rather, "[s]uch an

accommodation [would] `reflec[t] nothing

more than the governmental obligation of

neutrality in the face of religious

differences.'" Wisconsin v. Yoder, 406 U.S.

205, 235, n. 22 (1972) (quoting Sherbert v.

Verner, 374 U.S. 398, 409 (1963)); see also

Lee v. Weisman, 505 U.S. 577, 627 (1992)

(SOUTER, J., concurring). The prohibition

law in place earlier this century did, in fact,

exempt "wine for sacramental purposes."

National Prohibition Act, Title 11, § 3, 41

Stat. 308.

It does not necessarily follow from that
observation, of course, that the First Amendment
requires an exemption from Prohibition; that
depends on the meaning of neutrality as the Free
Exercise Clause embraces it. The point here is the
unremarkable one that our common notion of
neutrality is broad enough to cover not merely
what might be called formal neutrality, which, as a
free exercise requirement, would *562  only bar
laws with an object to discriminate against
religion, but also what might be called substantive
neutrality, which, in addition to demanding a
secular object, would generally require
government to accommodate religious differences
by exempting religious practices from formally
neutral laws. See generally Laycock, Formal,
Substantive, and Disaggregated Neutrality Toward
Religion, 39 DePaul L. Rev. 993 (1990). If the
Free Exercise Clause secures only protection
against deliberate discrimination, a formal
requirement will exhaust the Clause's neutrality
command; if the Free Exercise Clause, rather,

safeguards a right to engage in religious activity
free from unnecessary governmental interference,
the Clause requires substantive, as well as formal,
neutrality.

562

3

3 One might further distinguish between

formal neutrality and facial neutrality.

While facial neutrality would permit

discovery of a law's object or purpose only

by analysis of the law's words, structure,

and operation, formal neutrality would

permit enquiry also into the intentions of

those who enacted the law. Compare ante,

at 540-542 (opinion of KENNEDY, J.,

joined by STEVENS J.) with ante, p. 557

(opinion of SCALIA, J., joined by

REHNQUIST, C.J.) For present purposes,

the distinction between Formal and facial

neutrality is less important than the

distinction between those conceptions of

neutrality and substantive neutrality.

Though Smith used the term "neutrality" without a
modifier, the rule it announced plainly assumes
that free exercise neutrality is of the formal sort.
Distinguishing between laws whose "object" is to
prohibit religious exercise and those that prohibit
religious exercise as an "incidental effect," Smith
placed only the former within the reaches of the
Free Exercise Clause; the latter, laws that satisfy
formal neutrality, Smith would subject to no free
exercise scrutiny at all, even when they prohibit
religious exercise in application. 494 U.S., at 878.
The four Justices who rejected the Smith rule, by
contrast, read the Free Exercise Clause as
embracing what I have termed substantive
neutrality. The enforcement of a law "neutral on
its face," they said, may "nonetheless offend [the
Free Exercise Clause's] requirement for *563

government neutrality if it unduly burdens the free
exercise of religion." Id., at 896 (opinion of
O'CONNOR, J., joined by Brennan, Marshall, and
BLACKMUN, JJ.) (internal quotation marks and
citations omitted). The rule these Justices saw as
flowing from free exercise neutrality, in contrast to

563
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the Smith rule, "requir[es] the government to
justify any substantial burden on religiously
motivated conduct by a compelling state interest
and by means narrowly tailored to achieve that
interest." Id., at 894 (emphasis added).

The proposition for which the Smith rule stands,
then, is that formal neutrality, along with general
applicability, are sufficient conditions for
constitutionality under the Free Exercise Clause.
That proposition is not at issue in this case,
however, for Hialeah's animal sacrifice ordinances
are not neutral under any definition, any more than
they are generally applicable. This case, rather,
involves the noncontroversial principle, repeated
in Smith, that formal neutrality and general
applicability are necessary conditions for free
exercise constitutionality. It is only "this
fundamental nonpersecution principle of the First
Amendment [that is] implicated here," ante, at
523, and it is to that principle that the Court
adverts when it holds that Hialeah's ordinances
"fail to satisfy the Smith requirements," ante, at
532. In applying that principle, the Court does not
tread on troublesome ground.

In considering, for example, whether Hialeah's
animal sacrifice laws violate free exercise
neutrality, the Court rightly observes that, "[a]t a
minimum, the protections of the Free Exercise
Clause pertain if the law at issue discriminates
against some or all religious beliefs or regulates or
prohibits conduct because it is undertaken for
religious reasons," ibid., and correctly finds
Hialeah's laws to fail those standards. The
question whether the protections of the Free
Exercise Clause also pertain if the law at issue,
though nondiscriminatory in its object, has the
effect nonetheless of placing a burden on religious
exercise is not before the Court today, and the *564

Court's intimations on the matter are therefore
dicta.

564

The Court also rightly finds Hialeah's laws to fail
the test of general applicability, and as the Court
"need not define with precision the standard used
to evaluate whether a prohibition is of general
application, for these ordinances fall well below
the minimum standard necessary to protect First
Amendment rights," ante, at 543, it need not
discuss the rules that apply to prohibitions found
to be generally applicable. The question whether
"there are areas of conduct protected by the Free
Exercise Clause of the First Amendment and thus
beyond the power of the State to control, even
under regulations of general applicability," Yoder,
406 U.S., at 220, is not before the Court in this
case, and, again, suggestions on that score are
dicta.

II
In being so readily susceptible to resolution by
applying the Free Exercise Clause's "fundamental
nonpersecution principle," ante, at 523, this is far
from a representative free-exercise case. While, as
the Court observes, the Hialeah City Council has
provided a rare example of a law actually aimed at
suppressing religious exercise, ibid., Smith was
typical of our free exercise cases, involving as it
did a formally neutral, generally applicable law.
The rule Smith announced, however, was
decidedly untypical of the cases involving the
same type of law. Because Smith left those prior
cases standing, we are left with a free-exercise
jurisprudence in tension with itself, a tension that
should be addressed, and that may legitimately be
addressed, by reexamining the Smith rule in the
next case that would turn upon its application.

A
In developing standards to judge the enforceability
of formally neutral, generally applicable laws
against the mandates of the Free Exercise Clause,
the Court has addressed the concepts of neutrality
and *565  general applicability by indicating, in
language hard to read as not foreclosing the Smith

565
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rule, that the Free Exercise Clause embraces more
than mere formal neutrality, and that formal
neutrality and general applicability are not
sufficient conditions for free exercise
constitutionality:

"In a variety of ways, we have said that
`[a] regulation neutral on its face may, in
its application, nonetheless offend the
constitutional requirement for
governmental neutrality if it unduly
burdens the free exercise of religion.'"
Thomas, 450 U.S., at 717 (quoting Yoder,
supra, at 220)

"[T]o agree that religiously grounded
conduct must often be subject to the broad
police power of the State is not to deny
that there are areas of conduct protected by
the Free Exercise Clause of the First
Amendment, and thus beyond the power of
the State to control, even under regulations
of general applicability." 450 U.S., at 717.

Not long before the Smith decision, indeed, the
Court specifically rejected the argument that
"neutral and uniform" requirements for
governmental benefits need satisfy only a
reasonableness standard, in part because "[s]uch a
test has no basis in precedent." Hobbie v.
Unemployment Appeals Comm'n of Florida, 480
U.S. 136, 141 (1987) (internal quotation marks
and citations omitted). Rather, we have said, "
[o]ur cases have established that `[t]he free
exercise inquiry asks whether government has
placed a substantial burden on the observation of a
central religious belief or practice and, if so,
whether a compelling governmental interest
justifies the burden.'" Swaggart Ministries, 493
U.S., at 384-385 (quoting Hernandez v.
Commissioner, 490 U.S. 680, 699 (1989)).

Thus, we have applied the same rigorous scrutiny
to burdens on religious exercise resulting from the
enforcement of formally neutral, generally

applicable laws as we have applied to burdens
caused by laws that single out religious exercise:
"`only those interests of the highest *566  order and
those not otherwise served can overbalance
legitimate claims to the free exercise of religion.'"
McDaniel v. Paty, 435 U.S., at 628 (plurality
opinion) (quoting Yoder, supra, at 215). Compare
McDaniel, supra, at 628-629 (plurality opinion)
(applying that test to a law aimed at religious
conduct) with Yoder, supra, at 215-229 (applying
that test to a formally neutral, general law). Other
cases in which the Court has applied heightened
scrutiny to the enforcement of formally neutral,
generally applicable laws that burden religious
exercise include Hernandez v. Commissioner,
supra, at 699; Frazee v. Illinois Dept. of
Employment Security, 489 U.S. 829, 835 (1989);
Hobbie v. Unemployment Appeals Comm'n, supra,
at 141; Bob Jones Univ. v. United States, 461 U.S.
574, 604 (1983); United States v. Lee, 455 U.S.
252, 257-258 (1982); Thomas, supra, at 718;
Sherbert v. Verner, 374 U.S. 398, 403 (1963); and
Cantwell v. Connecticut, 310 U.S. 296, 304-307
(1940).

566

Though Smith sought to distinguish the free-
exercise cases in which the Court mandated
exemptions from secular laws of general
application, see 494 U.S., at 881-885, I am not
persuaded. Wisconsin v. Yoder and Cantwell v.
Connecticut, according to Smith, were not true
free-exercise cases, but "hybrid[s]" involving "the
Free Exercise Clause in conjunction with other
constitutional protections, such as freedom of
speech and of the press, or the right of parents . . .
to direct the education of their children." Smith,
supra, at 881, 882. Neither opinion, however,
leaves any doubt that "fundamental claims of
religious freedom [were] at stake." Yoder, supra, at
221. See also Cantwell, supra, at 303-307.  And
the distinction Smith draws strikes me *567  as
ultimately untenable. If a hybrid claim is simply
one in which another constitutional right is

4

567
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implicated, then the hybrid exception would
probably be so vast as to swallow the Smith rule,
and, indeed, the hybrid exception would cover the
situation exemplified by Smith, since free speech
and associational rights are certainly implicated in
the peyote ritual. But if a hybrid claim is one in
which a litigant would actually obtain an
exemption from a formally neutral, generally
applicable law under another constitutional
provision, then there would have been no reason
for the Court in what Smith calls the hybrid cases
to have mentioned the Free Exercise Clause at all.

4 Yoder, which involved a challenge by

Amish parents to the enforcement against

them of a compulsory school attendance

law, mentioned the parental rights

recognized in Pierce v. Society of Sisters,

268 U.S. 510 (1925), as Smith pointed out.

See Employment Div., Dept. of Human

Resources of Ore. v. Smith, 494 U.S., at

881, n. 1 (citing Yoder, 406 U.S., at 233).

But Yoder did so only to distinguish Pierce,

which involved a substantive due process

challenge to a compulsory school

attendance law and which required merely

a showing of "`reasonable[ness].'" 406

U.S., at 233 (quoting Pierce, supra, at

535). Where parents make a "free exercise

claim," the Yoder Court said, the Pierce

reasonableness test is inapplicable and the

State's action must be measured by a

stricter test, the test developed under the

Free Exercise Clause and discussed at

length earlier in the opinion. See 406 U.S.,

at 233; id., at 213-229. Quickly after the

reference to parental rights, the Yoder

opinion makes clear that the case involves

"the central values underlying the Religion

Clauses." Id., at 234. The Yoders raised

only a free exercise defense to their

prosecution under the school attendance

law, id., at 209, and n. 4; certiorari was

granted only on the free exercise issue, id.,

at 207; and the Court plainly understood

the case to involve "conduct protected by

the Free Exercise Clause" even against

enforcement of a "regulatio[n] of general

applicability," id., at 220.  

As for Cantwell, Smith pointed out that the

case explicitly mentions freedom of

speech. See 494 U.S., at 881, n. 1 (citing

Cantwell v. Connecticut, 310 U.S. 296, 307

(1940)). But the quote to which Smith

refers occurs in a portion of the Cantwell

opinion (titled: "[s]econd," and dealing

with a breach-of-peace conviction for

playing phonograph records, see 310 U.S.,

at 307) that discusses an entirely different

issue from the section of Cantwell that

Smith cites as involving a "neutral,

generally applicable law" (titled: "[f]irst,"

and dealing with a licensing system for

solicitations, see Cantwell, supra, at 303-

307). See Smith, supra, at 881.

Smith sought to confine the remaining free
exercise exemption victories, which involved
unemployment compensation systems, see Frazee,
supra; Hobbie *568  v. Unemployment Appeals
Comm'n of Fla. 480 U.S. 136 (1987); Thomas v.
Review Bd. of Indiana Employment Security Div.,
450 U.S. 707 (1981); and Sherbert, supra, as
"stand[ing] for the proposition that where the State
has in place a system of individual exemptions, it
may not refuse to extend that system to cases of
"religious hardship" without compelling reason."
494 U.S., at 884. But prior to Smith, the Court had
already refused to accept that explanation of the
unemployment compensation cases. See Hobbie,
supra, at 142, n. 7; Bowen v. Roy, 476 U.S., at
715-716 (opinion of BLACKMUN, J.); id., at 727-
732 (opinion of O'CONNOR, J., joined by
Brennan and Marshall, JJ.); id., at 733 (WHITE,
J., dissenting). And, again, the distinction fails to
exclude Smith: "If Smith is viewed as a
hypothetical criminal prosecution for peyote use,
there would be an individual governmental
assessment of the defendants' motives and actions
in the form of a criminal trial." McConnell, Free
Exercise Revisionism and the Smith Decision, 57

568
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U.Chi. L. Rev. 1109 1124 (1990). Smith also
distinguished the unemployment compensation
cases on the ground that they did not involve "an
across-the-board criminal prohibition on a
particular form of conduct." 494 U.S., at 884. But
even Chief Justice Burger's plurality opinion in
Bowen v. Roy, on which Smith drew for its
analysis of the unemployment compensation
cases, would have applied its reasonableness test
only to "denial of government benefits" and not to
"governmental action or legislation that
criminalizes religiously inspired activity or
inescapably compels conduct that some find
objectionable for religious reasons," Bowen v. Roy,
supra, at 706 (opinion of Burger, C.J., joined by
Powell and REHNQUIST, JJ.); to the latter
category of governmental action, it would have
applied the test employed in Yoder, which
involved an across-the-board criminal prohibition
and which Chief Justice Burger's opinion treated
as an ordinary free-exercise case. See Bowen v.
Roy, 476 U.S . *569  at 706-707; id., at 705, n. 15;
Yoder, 406 U.S., at 218; see also McDaniel v.
Paty, 435 U.S., at 628, n. 8 (noting cases in which
courts considered claims for exemptions from
general criminal prohibitions, cases the Court
thought were "illustrative of the general nature of
free exercise protections and the delicate
balancing required by our decisions in [ Sherbert
and Yoder,] when an important state interest is
shown").

569

As for the cases on which Smith primarily relied
as establishing the rule it embraced, Reynolds v.
United States, 98 U.S. 145 (1879), and Minersville
School Dist. v. Gobitis, 310 U.S. 586 (1940), see
Smith, supra, at 879, their subsequent treatment by
the Court would seem to require rejection of the
Smith rule. Reynolds, which, in upholding the
polygamy conviction of a Mormon, stressed the
evils it saw as associated with polygamy, see 98
U.S., at 166 ("polygamy leads to the patriarchal
principle, and . . . fetters the people in stationary
despotism"); id., at 165, 168, has been read as

consistent with the principle that religious conduct
may be regulated by general or targeting law only
if the conduct "pose[s] some substantial threat to
public safety, peace or order." Sherbert v. Verner,
374 U.S., at 403; see also United States v. Lee,
455 U.S., at 257-258; Bob Jones University, 461
U.S., at 603; Yoder, supra, at 230. And Gobitis,
after three Justices who originally joined the
opinion renounced it for disregarding the
government's constitutional obligation "to
accommodate itself to the religious views of
minorities," Jones v. Opelika, 316 U.S. 584, 624
(1942) (opinion of Black, Douglas, and Murphy,
JJ.), was explicitly overruled in West Virginia Bd.
of Ed. v. Barnette, 319 U.S. 624, 642 (1943); see
also id., at 643-44 (Black and Douglas, JJ.,
concurring).

Since holding in 1940 that the Free Exercise
Clause applies to the States, see Cantwell v.
Connecticut, 310 U.S. 296, the Court repeatedly
has stated that the Clause sets strict limits on the
government's power to burden religious exercise,
whether it is a law's object to do so or its *570

unanticipated effect. Smith responded to these
statements by suggesting that the Court did not
really mean what it said, detecting in at least the
most recent opinions a lack of commitment to the
compelling interest test in the context of formally
neutral laws. Smith, supra, at 884-885. But even if
the Court's commitment were that palid, it would
argue only for moderating the language of the test,
not for eliminating constitutional scrutiny
altogether. In any event, I would have trouble
concluding that the Court has not meant what it
has said in more than a dozen cases over several
decades, particularly when, in the same period, it
repeatedly applied the compelling-interest test to
require exemptions, even in a case decided the
year before Smith. See Frazee v. Illinois Dept. of
Employment Security, 489 U.S. 829 (1989).  In

570
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sum, it seems to me difficult to escape *571  the
conclusion that, whatever Smith's virtues, they do
not include a comfortable fit with settled law.

571

5 Though Smith implied that the Court, in

considering claims for exemptions from

formally neutral, generally applicable laws,

has applied a "water[ed] down" version of

strict scrutiny, 494 U.S., at 888, that

appraisal confuses the cases in which we

purported to apply strict scrutiny with the

cases in which we did not. We did not

purport to apply strict scrutiny in several

cases involving discrete categories of

governmental action in which there are

special reasons to defer to the judgment of

the political branches, and the opinions in

those cases said in no uncertain terms that

traditional heightened scrutiny applies

outside those categories. See O'Lone v.

Estate of Shabazz, 482 U.S. 342, 349

(1987) ("Prison regulations . . . are judged

under a `reasonableness' test less restrictive

than that ordinarily applied to alleged

infringements of fundamental

constitutional rights"); Goldman v.

Weinberger, 475 U.S. 503, 507 (1986)

("Our review of military regulations

challenged on First Amendment grounds is

far more deferential than constitutional

review of similar laws or regulations

designed for civilian society"); see also

Johnson v. Robison, 415 U.S. 361, 385-386

(1974); Gillette v. United States, 401 U.S.

437, 462 (1971). We also did not purport to

apply strict scrutiny in several cases in

which the claimants failed to establish a

constitutionally cognizable burden on

religious exercise, and again the opinions

in those cases left no doubt that heightened

scrutiny applies to the enforcement of

formally neutral, general laws that do

burden free exercise. See Jimmy Swaggart

Ministries v. Board of Equalization of Cal.,

493 U.S. 378, 384-385 (1990) ("Our cases

have established that [t]he free exercise

inquiry asks whether government has

placed a substantial burden on the

observation of a central religious belief or

practice and, if so whether a compelling

governmental interest justifies the burden")

(internal quotation marks and citation

omitted); Lyng v. Northwest Indian

Cemetery Protective Assn., 485 U.S. 439,

450 (1988) ("[T]his Court has repeatedly

held that indirect coercion or penalties on

the free exercise of religion, not just

outright prohibitions, are subject to [the]

scrutiny" employed in Sherbert v. Verner,

374 U.S. 398 (1963); see also Braunfeld v.

Brown, 366 U.S. 599 606-607 (1961)

(plurality opinion). Among the cases in

which we have purported to apply strict

scrutiny, we have required free exercise

exemptions more often than we have

denied them. Compare Frazee v. Illinois

Dept. of Employment Security, 489 U.S.

829 (1989); Hobbie v. Unemployment

Appeals Comm'n, 480 U.S. 136 (1987);

Thomas v. Review Bd. of Indiana

Employment Security Div., 450 U.S. 707

(1981); Wisconsin v. Yoder, 406 U.S. 205

(1972); Cantwell v. Connecticut, 310 U.S.

296 (1940), with Hernandez v.

Commissioner, 490 U.S. 680 (1989); Bob

Jones University v. United States, 461 U.S.

574 (1983); United States v. Lee, 455 U.S.

252 (1982). And of the three cases in

which we found that denial of an

exemption survived strict scrutiny (all tax

cases), one involved the government's

"fundamental, overriding interest in

eradicating racial discrimination in

education," Bob Jones University, supra, at

604; in a second, the Court "doubt[ed]

whether the alleged burden . . . [was] a

substantial one," Hernandez, supra, at 699;

and the Court seemed to be of the same

view in the third. See Lee, supra, at 261, n.

12. These cases, I think, provide slim

grounds for concluding that the Court has

not been true to its word.

22

Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah     508 U.S. 520 (1993)



B
The Smith rule, in my view, may be reexamined
consistently with principles of stare decisis. To
begin with, the Smith rule was not subject to "full-
dress argument" prior to its announcement. Mapp
v. Ohio, 367 U.S. 643, 676-677 (1961) (Harlan, J.,
dissenting). The State of Oregon, in Smith,
contended that its refusal to exempt religious
peyote use survived the strict scrutiny required by
"settled free exercise principles," inasmuch as the
State had "a compelling interest in regulating" the
practice of peyote use and could not
"accommodate the religious practice without *572

compromising its interest." Brief for Petitioners in
Smith, O.T. 1989, No. 88-1213, p. 5; see also id. at
5-36; Reply Brief for Petitioners in Smith, pp. 6-
20. Respondents joined issue on the outcome of
strict scrutiny on the facts before the Court, see
Brief for Respondents in Smith, pp. 14-41, and
neither party squarely addressed the proposition
the Court was to embrace, that the Free Exercise
Clause was irrelevant to the dispute. Sound
judicial decisionmaking requires "both a vigorous
prosecution and a vigorous defense" of the issues
in dispute, Christiansburg Garment Co. v. EEOC,
434 U.S. 412, 419 (1978), and a constitutional rule
announced sua sponte is entitled to less deference
than one addressed on full briefing and argument.
Cf. Ladner v. United States, 358 U.S. 169, 173
(1958) (declining to address "an important and
complex" issue concerning the scope of collateral
attack upon criminal sentences because it had
received "only meagre argument" from the parties,
and the Court thought it "should have the benefit
of a full argument before dealing with the
question").

572

The Smith rule's vitality as precedent is limited
further by the seeming want of any need of it in
resolving the question presented in that case.
JUSTICE O'CONNOR reached the same result as
the majority by applying, as the parties had
requested, "our established free exercise

jurisprudence," 494 U.S., at 903, and the majority
never determined that the case could not be
resolved on the narrower ground, going instead
straight to the broader constitutional rule. But the
Court's better practice, one supported by the same
principles of restraint that underlie the rule of
stare decisis, is not to "`formulate a rule of
constitutional law broader than is required by the
precise facts to which it is to be applied.'"
Ashwander v. TVA, 297 U.S. 288, 347 (1936)
(Brandeis, J., concurring) (quoting Liverpool, New
York Philadelphia S.S. Co. v. Commissioners of
Emigration, 113 U.S. 33, 39 (1885)). While I am
not suggesting that the Smith Court lacked the
power to announce its rule, I think a rule of law
unnecessary to the outcome of a case, especially
one not put into play by the parties, *573

approaches without more the sort of "dicta . . .
which may be followed if sufficiently persuasive
but which are not controlling." Humphrey's
Executor v. United States, 295 U.S. 602, 627
(1935); see also Kastigar v. United States, 406
U.S. 441, 454-455 (1972).

573

I do not, of course, mean to imply that a broad
constitutional rule announced without full briefing
and argument necessarily lacks precedential
weight. Over time, such a decision may become
"part of the tissue of the law," Radovich v.
National Football League, 352 U.S. 445, 455
(1957) (Frankfurter, J., dissenting), and may be
subject to reliance in a way that new and
unexpected decisions are not. Cf. Planned
Parenthood of Southeastern Pa. v. Casey, 505
U.S. 833, 854-855 (1992). Smith, however, is not
such a case. By the same token, by pointing out
Smith's recent vintage, I do not mean to suggest
that novelty alone is enough to justify
reconsideration. " [S]tare decisis," as Justice
Frankfurter wrote, "is a principle of policy, and
not a mechanical formula," Helvering v. Hallock,
309 U.S. 106, 119 (1940), and the decision
whether to adhere to a prior decision, particularly
a constitutional decision, is a complex and

23

Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah     508 U.S. 520 (1993)



difficult one that does not lend itself to resolution
by application of simple, categorical rules, but that
must account for a variety of often competing
considerations.

The considerations of full briefing, necessity, and
novelty thus do not exhaust the legitimate reasons
for reexamining prior decisions, or even for
reexamining the Smith rule. One important further
consideration warrants mention here, however,
because it demands the reexamination I have in
mind. Smith presents not the usual question of
whether to follow a constitutional rule, but the
question of which constitutional rule to follow, for
Smith refrained from overruling prior free exercise
cases that contain a free exercise rule
fundamentally at odds with the rule Smith
declared. Smith, indeed, announced its rule by
relying *574  squarely upon the precedent of prior
cases. See 494 U.S., at 878 ("Our decisions reveal
that the . . . reading" of the Free Exercise Clause
contained in the Smith rule "is the correct one").
Since that precedent is nonetheless at odds with
the Smith rule, as I have discussed above, the
result is an intolerable tension in free exercise law
which may be resolved, consistently with
principles of stare decisis, in a case in which the
tension is presented and its resolution pivotal.

574

While the tension on which I rely exists within the
body of our extant case law, a rereading of that
case law will not, of course, mark the limits of any
enquiry directed to reexamining the Smith rule,
which should be reviewed in light not only of the
precedent on which it was rested, but also of the
text of the Free Exercise Clause and its origins. As
for text, Smith did not assert that the plain
language of the Free Exercise Clause compelled
its rule, but only that the rule was "a permissible
reading" of the Clause. ibid. Suffice it to say that a
respectable argument may be made that the pre-
Smith law comes closer to fulfilling the language
of the Free Exercise Clause than the rule Smith
announced. "[T]he Free Exercise Clause . . ., by its

terms, gives special protection to the exercise of
religion," Thomas, 450 U.S., at 713, specifying an
activity and then flatly protecting it against
government prohibition. The Clause draws no
distinction between laws whose object is to
prohibit religious exercise and laws with that
effect, on its face seemingly applying to both.

Nor did Smith consider the original meaning of the
Free Exercise Clause, though overlooking the
opportunity was no unique transgression. Save in
a handful of passing remarks, the Court has not
explored the history of the Clause since its early
attempts in 1879 and 1890, see Reynolds v. United
States, 98 U.S., at 162-166, and Davis v. Beason,
133 U.S. 333, 342 (1890), attempts that recent
scholarship makes clear were incomplete. See
generally McConnell, The Origins and Historical
Understanding of Free Exercise of Religion, *575

103 Harv. L. Rev. 1409 (1990).  The curious
absence of history from our free exercise decisions
creates a stark contrast with our cases under the
Establishment Clause, where historical analysis
has been so prominent.

575
6

7

6 Reynolds denied the free exercise claim of

a Mormon convicted of polygamy, and

Davis v. Beason upheld against a free

exercise challenge a law denying the right

to vote or hold public office to members of

organizations that practice or encourage

polygamy. Exactly what the two cases took

from the Free Exercise Clause's origins is

unclear. The cases are open to the reading

that the Clause sometimes protects

religious conduct from enforcement of

generally applicable laws, see supra, at 569

(citing cases); that the Clause never

protects religious conduct from the

enforcement of generally applicable laws,

see Smith, 494 U.S,. at 879; or that the

Clause does not protect religious conduct

at all, see Yoder, 406 U.S., at 247 (Douglas,

J., dissenting in part); McConnell, The
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Origins and Historical Understanding of

Free Exercise of Religion, 103 Harv. L.

Rev. 1409, 1488, and n. 404 (1990).

7 See Engel v. Vitale, 370 U.S. 421, 425-436

(1962); McGowan v. Maryland, 366 U.S.

420, 431-443 (1961); Everson v. Board of

Ed. of Ewing, 330 U.S. 1, 8-16 (1947); see

also Lee v. Weisman, 505 U.S. 577, 612-

616,, 622-626 (1992) (SOUTER, J.,

concurring); Wallace v. Jaffree, 472 U.S.

38, 91-107 (1985) (REHNQUIST, J.,

dissenting); School Dist. of Abington v.

Schempp, 374 U.S. 203, 232-239 (1963)

(Brennan, J., concurring); McGowan v.

Maryland, supra, at 459-495 (Frankfurter,

J., concurring); Everson, supra, at 31-43

(Rutledge, J., dissenting).

This is not the place to explore the history that a
century of free exercise opinions have overlooked,
and it is enough to note that, when the opportunity
to reexamine Smith presents itself, we may
consider recent scholarship raising serious
questions about the Smith rule's consonance with
the original understanding and purpose of the Free
Exercise Clause. See McConnell, The Origins and
Historical Understanding of Free Exercise of
Religion, supra; Durham, Religious Liberty and
the Call of Conscience, 42 DePaul L. Rev. 71, 79-
85 (1992); see also Office of Legal Policy, U.S.
Dept. of Justice, Report to the Attorney General,
Religious Liberty under the Free Exercise Clause
38-42 (1986) (predating Smith). There appears to
be a strong argument *576  from the Clause's
development in the First Congress, from its
origins in the post-Revolution state constitutions
and pre-Revolution colonial charters, and from the
philosophy of rights to which the Framers
adhered, that the Clause was originally understood
to preserve a right to engage in activities necessary
to fulfill one's duty to one's God, unless those
activities threatened the rights of others or the
serious needs of the State. If, as this scholarship
suggests, the Free Exercise Clause's original

"purpose [was] to secure religious liberty in the
individual by prohibiting any invasions thereof by
civil authority," School Dist. of Abington v.
Schempp, 374 U.S., at 223, then there would be
powerful reason to interpret the Clause to accord
with its natural reading, as applying to all laws
prohibiting religious exercise in fact, not just those
aimed at its prohibition, and to hold the neutrality
needed to implement such a purpose to be the
substantive neutrality of our pre- Smith cases, not
the formal neutrality sufficient for
constitutionality under Smith.  *577

576

8577

8 The Court today observes that "historical

instances of religious persecution and

intolerance . . . gave concern to those who

drafted the Free Exercise Clause." Ante, at

532 (internal quotation marks and citations

omitted). That is no doubt true, and of

course it supports the proposition for which

it was summoned, that the Free Exercise

Clause forbids religious persecution. But

the Court's remark merits this observation:

The fact that the Framers were concerned

about victims of religious persecution by

no means demonstrates that the Framers

intended the Free Exercise Clause to forbid

only persecution, the inference the Smith

rule requires. On the contrary, the

eradication of persecution would mean

precious little to a member of a formerly

persecuted sect who was nevertheless

prevented from practicing his religion by

the enforcement of "neutral, generally

applicable" laws. If what drove the Framers

was a desire to protect an activity they

deemed special, and if "the [Framers] were

well aware of potential conflicts between

religious conviction and social duties," A.

Adams C. Emmerich, A Nation Dedicated

to Religious Liberty 61 (1990), they may

well have hoped to bar not only

prohibitions of religious exercise fueled by

the hostility of the majority, but

prohibitions flowing from the indifference

or ignorance of the majority as well.
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JUSTICE BLACKMUN, with whom JUSTICE
O'CONNOR joins, concurring in the judgment.

The scholarship on the original understanding of
the Free Exercise Clause is, to be sure, not
uniform. See, e.g., Hamburger, A Constitutional
Right of Religious Exemption: An Historical
Perspective, 60 Geo.Wash. L. Rev. 915 (1992);
Bradley, Beguiled: Free Exercise Exemptions and
the Siren Song of Liberalism, 20 Hofstra L. Rev.
245 (1991). And there are differences of opinion
as to the weight appropriately accorded original
meaning. But whether or not one considers the
original designs of the Clause binding, the
interpretive significance of those designs surely
ranks in the hierarchy of issues to be explored in
resolving the tension inherent in free exercise law
as it stands today.

III
The extent to which the Free Exercise Clause
requires government to refrain from impeding
religious exercise defines nothing less than the
respective relationships in our constitutional
democracy of the individual to government and to
God. "Neutral, generally applicable" laws, drafted
as they are from the perspective of the
nonadherent, have the unavoidable potential of
putting the believer to a choice between God and
government. Our cases now present competing
answers to the question when government, while
pursuing secular ends, may compel disobedience
to what one believes religion commands. The case
before us is rightly decided without resolving the
existing tension, which remains for another day
when it may be squarely faced.

The Court holds today that the city of Hialeah
violated the First and Fourteenth Amendments
when it passed a set of restrictive ordinances
explicitly directed at petitioners' religious practice.
With this holding, I agree. I write separately to
emphasize that the First Amendment's protection
of religion extends beyond those rare occasions on

which the government explicitly targets religion
(or a particular *578  religion) for disfavored
treatment, as is done in this case. In my view, a
statute that burdens the free exercise of religion
"may stand only if the law in general, and the
State's refusal to allow a religious exemption in
particular, are justified by a compelling interest
that cannot be served by less restrictive means."
Employment Div., Dept. of Human Resources of
Ore. v. Smith, 494 U.S. 872, 907 (1990)
(dissenting opinion). The Court, however, applies
a different test. It applies the test announced in
Smith, under which "a law that is neutral and of
general applicability need not be justified by a
compelling governmental interest even if the law
has the incidental effect of burdening a particular
religious practice." Ante, at 531. I continue to
believe that Smith was wrongly decided, because it
ignored the value of religious freedom as an
affirmative individual liberty, and treated the Free
Exercise Clause as no more than an
antidiscrimination principle. See 494 U.S., at 908-
909. Thus, while I agree with the result the Court
reaches in this case, I arrive at that result by a
different route.

578

When the State enacts legislation that intentionally
or unintentionally places a burden upon
religiously motivated practice, it must justify that
burden by "showing that it is the least restrictive
means of achieving some compelling state
interest." Thomas v. Review Bd. of Indiana
Employment Security Div., 450 U.S. 707, 718
(1981). See also Wisconsin v. Yoder, 406 U.S. 205,
215 (1972). A State may no more create an
underinclusive statute, one that fails truly to
promote its purported compelling interest, than it
may create an overinclusive statute, one that
encompasses more protected conduct than
necessary to achieve its goal. In the latter
circumstance, the broad scope of the statute is
unnecessary to serve the interest, and the statute
fails for that reason. In the former situation, the
fact that allegedly harmful conduct falls outside
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the statute's scope belies a governmental assertion
that it has genuinely pursued an interest "of the
highest order." Ibid. If the State's goal is important
enough to prohibit religiously motivated activity,
it will not and must not stop at *579  religiously
motivated activity. Cf. Zablocki v. Redhail, 434
U.S. 374, 390 (1978) (invalidating certain
restrictions on marriage as "grossly underinclusive
with respect to [their] purpose"); Supreme Court
of N. H. v. Piper, 470 U.S. 274, 285, n. 19 (1985)
(a rule excluding nonresidents from the bar of
New Hampshire "is underinclusive . . . because it
permits lawyers who move away from the State to
retain their membership in the bar").

579

In this case, the ordinances at issue are both
overinclusive and underinclusive in relation to the
state interests they purportedly serve. They are
overinclusive, as the majority correctly explains,
because the "legitimate governmental interests in
protecting the public health and preventing cruelty
to animals could be addressed by restrictions
stopping far short of a flat prohibition of all
Santeria sacrificial practice." Ante, at 538. They
are underinclusive as well, because, "[d]espite the
city's proffered interest in preventing cruelty to
animals, the ordinances are drafted with care to
forbid few killings but those occasioned by
religious sacrifice." Ante, at 543. Moreover, the
"ordinances are also underinclusive with regard to
the city's interest in public health. . . ." Ante, at
544.

When a law discriminates against religion as such,
as do the ordinances in this case, it automatically
will fail strict scrutiny under Sherbert v. Verner,
374 U.S. 398, 402-403, 407 (1963) (holding that
governmental regulation that imposes a burden
upon religious practice must be narrowly tailored
to advance a compelling state interest). This is true
because a law that targets religious practice for
disfavored treatment both burdens the free

exercise of religion and, by definition, is not
precisely tailored to a compelling governmental
interest.

Thus, unlike the majority, I do not believe that "[a]
law burdening religious practice that is not neutral
or not of general application must undergo the
most rigorous of scrutiny." Ante, at 546. In my
view, regulation that targets religion in this way,
ipso facto, fails strict scrutiny. It is for this reason
that a statute that explicitly *580  restricts religious
practices violates the First Amendment.
Otherwise, however, "[t]he First Amendment . . .
does not distinguish between laws that are
generally applicable and laws that target particular
religious practices." Smith, 494 U.S., at 894
(opinion concurring in judgment).

580

It is only in the rare case that a state or local
legislature will enact a law directly burdening
religious practice as such. See ibid. Because
respondent here does single out religion in this
way, the present case is an easy one to decide.

A harder case would be presented if petitioners
were requesting an exemption from a generally
applicable anticruelty law. The result in the case
before the Court today, and the fact that every
Member of the Court concurs in that result, does
not necessarily reflect this Court's views of the
strength of a State's interest in prohibiting cruelty
to animals. This case does not present, and I
therefore decline to reach, the question whether
the Free Exercise Clause would require a religious
exemption from a law that sincerely pursued the
goal of protecting animals from cruel treatment.
The number of organizations that have filed
amicus briefs on behalf of this interest,  however,
demonstrates that it is not a concern to be treated
lightly.

_

_ See Brief for Washington Humane Society

in support of Respondent; Brief for People

for the Ethical Treatment of Animals, New

Jersey Animal Rights Alliance, and
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Foundation for Animal Rights Advocacy in

support of Respondent; Brief for Humane

Society of the United States, American

Humane Association, American Society for

the Prevention of Cruelty to Animals,

Animal Legal Defense Fund, Inc., and

Massachusetts Society for the Prevention

of Cruelty to Animals in support of

Respondent; Brief for International Society

for Animal Rights, Citizens for Animals,

Farm Animal Reform Movement, In

Defense of Animals, Performing Animal

Welfare Society, and Student Action Corps

for Animals in support of Respondent; and

Brief for the Institute for Animal Rights

Law, American Fund for Alternatives to

Animal Research, Farm Sanctuary, Jews

for Animal Rights, United Animal Nations,

and United Poultry Concerns in support of

Respondent.

*581581
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110 S.Ct. 1595
Supreme Court of the United States

EMPLOYMENT DIVISION,
DEPARTMENT OF HUMAN RESOURCES

OF OREGON, et al., Petitioners
v.

Alfred L. SMITH et al.

No. 88-1213.
|

Argued Nov. 6, 1989.
|

Decided April 17, 1990.
|

Rehearing Denied June 4, 1990.
|

See 496 U.S. 913, 110 S.Ct. 2605.

Synopsis
Claimants sought review of determination that their religious
use of peyote, which resulted in their dismissal from
employment, was “misconduct” disqualifying them from
receipt of Oregon unemployment compensation benefits.
In one case, the Oregon Court of Appeals, 75 Or.App.
764, 709 P.2d 246, reversed and remanded. The Oregon
Supreme Court, 301 Or. 209, 721 P.2d 445, affirmed as
modified. In the second case, the Oregon Court of Appeals,
75 Or.App. 735, 707 P.2d 1274, reversed. The Oregon
Supreme Court, 301 Or. 221, 721 P.2d 451, affirmed as
modified and remanded. Petition for writ of certiorari was
granted. The Supreme Court, Justice Stevens, 485 U.S.
660, 108 S.Ct. 1444, 99 L.Ed.2d 753, vacated judgment
and remanded for determination whether sacramental peyote
use was proscribed by state's controlled substance law. On
remand, the Oregon Supreme Court, 307 Or. 68, 763 P.2d 146,
held that sacramental peyote use violated state drug laws, but
concluded that prohibition was nonetheless invalid under free
exercise clause. The Supreme Court, Scalia, J., held that: (1)
free exercise clause did not prohibit application of Oregon
drug laws to ceremonial ingestion of peyote, and (2) thus state
could, consistent with free exercise clause, deny claimants
unemployment compensation for work-related misconduct
based on use of drug.

Reversed.

Justice O'Connor filed opinion concurring in judgment, in
which opinion Justices Brennan, Marshall and Blackmun
joined as to Parts I and II only.

Justice Blackmun filed dissenting opinion, in which Justices
Brennan and Marshall join.

Opinion on remand, 310 Or. 376, 799 P.2d 148.

**1596  Syllabus *

*872  Respondents Smith and Black were fired by a
private drug rehabilitation organization because they ingested
peyote, a hallucinogenic drug, for sacramental purposes
at a ceremony of their Native American Church. Their
applications for unemployment compensation were denied by
the State of Oregon under a state law disqualifying employees
discharged for work-related “misconduct.” Holding that the
denials violated respondents' First Amendment free exercise
rights, the State Court of Appeals reversed. The State
Supreme Court affirmed, but this Court vacated the judgment
and remanded for a determination whether sacramental
peyote use is proscribed by the State's controlled substance
law, which makes it a felony to knowingly or intentionally
possess the drug. Pending that determination, the Court
refused to decide whether such use is protected by the
Constitution. On remand, the State Supreme Court held that
sacramental peyote use violated, and was not excepted from,
the state-law prohibition, but concluded that that prohibition
was invalid under the Free Exercise Clause.

Held: The Free Exercise Clause permits the State to prohibit
sacramental peyote use and thus to deny unemployment
benefits to persons discharged for such use. Pp. 1598-1606.

(a) Although a State would be “prohibiting the free exercise
[of religion]” in violation of the Clause if it sought to ban
the performance of (or abstention from) physical acts solely
because of their religious motivation, the Clause does not
relieve an individual of the obligation to comply with a
law that incidentally forbids (or requires) the performance
of an act that his religious belief requires (or forbids) if
the law is not specifically directed to religious practice
and is otherwise constitutional as applied to those who
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engage in the specified act for nonreligious reasons. See,
e.g., Reynolds v. United States, 98 U.S. 145, 166-167, 25
L.Ed. 244. The only decisions in which this Court has held
that the First Amendment bars application of a neutral,
generally applicable law to religiously motivated action are
distinguished **1597  on the ground that they involved
not the Free Exercise Clause alone, but that Clause in
conjunction with other constitutionalprotections. *873  See,
e.g., Cantwell v. Connecticut, 310 U.S. 296, 304-307, 60 S.Ct.
900, 903-905, 84 L.Ed. 1213; Wisconsin v. Yoder, 406 U.S.
205, 92 S.Ct. 1526, 32 L.Ed.2d 15. Pp. 1598-1602.

(b) Respondents' claim for a religious exemption from the
Oregon law cannot be evaluated under the balancing test set
forth in the line of cases following Sherbert v. Verner, 374
U.S. 398, 402-403, 83 S.Ct. 1790, 1792-1794, 10 L.Ed.2d
965, whereby governmental actions that substantially burden
a religious practice must be justified by a “compelling
governmental interest.” That test was developed in a context-
unemployment compensation eligibility rules-that lent itself
to individualized governmental assessment of the reasons for
the relevant conduct. The test is inapplicable to an across-the-
board criminal prohibition on a particular form of conduct.
A holding to the contrary would create an extraordinary right
to ignore generally applicable laws that are not supported by
“compelling governmental interest” on the basis of religious
belief. Nor could such a right be limited to situations in
which the conduct prohibited is “central” to the individual's
religion, since that would enmesh judges in an impermissible
inquiry into the centrality of particular beliefs or practices to a
faith. Cf. Hernandez v. Commissioner, 490 U.S. 680, 699, 109
S.Ct. 2136, 2148-2149, 104 L.Ed.2d 766. Thus, although it
is constitutionally permissible to exempt sacramental peyote
use from the operation of drug laws, it is not constitutionally
required. Pp. 1602-1606.

307 Or. 68, 763 P.2d 146, reversed.

SCALIA, J., delivered the opinion of the Court, in
which REHNQUIST, C.J., and WHITE, STEVENS, and
KENNEDY, JJ., joined. O'CONNOR, J., filed an opinion
concurring in the judgment, in Parts I and II of which
BRENNAN, MARSHALL, and BLACKMUN, JJ., joined
without concurring in the judgment, post, p. 1606.
BLACKMUN, J., filed a dissenting opinion, in which
BRENNAN and MARSHALL, JJ., joined, post, p. 1615.

Attorneys and Law Firms

Dave Frohnmayer, Attorney General of Oregon, argued the
cause for petitioners. With him on the briefs were James
E. Mountain, Jr., Deputy Attorney General, Virginia L.
Linder, Solicitor General, and Michael D. Reynolds, Assistant
Solicitor General.

Craig J. Dorsay argued the cause and filed briefs for
respondents.*

* Briefs of amici curiae urging affirmance were filed for the
American Civil Liberties Union et al. by Steven R. Shapiro
and John A. Powell; for the American Jewish Congress by
Amy Adelson, Lois C. Waldman, and Marc D. Stern; for the
Association on American Indian Affairs et al. by Steven C.
Moore and Jack Trope; and for the Council on Religious
Freedom by Lee Boothby and Robert W. Nixon.

Opinion

*874  Justice SCALIA delivered the opinion of the Court.

This case requires us to decide whether the Free Exercise
Clause of the First Amendment permits the State of Oregon
to include religiously inspired peyote use within the reach of
its general criminal prohibition on use of that drug, and thus
permits the State to deny unemployment benefits to persons
dismissed from their jobs because of such religiously inspired
use.

I
Oregon law prohibits the knowing or intentional possession
of a “controlled substance” unless the substance has
been prescribed by a medical practitioner. Ore.Rev.Stat. §
475.992(4) (1987). The law defines “controlled substance”
as a drug classified in Schedules I through V of the
Federal Controlled Substances Act, 21 U.S.C. §§ 811-812,
as modified by the State Board of Pharmacy. Ore.Rev.Stat.
§ 475.005(6) (1987). Persons who violate this provision by
possessing a controlled substance listed on Schedule I are
“guilty of a Class B felony.” § 475.992(4)(a). As compiled
by the State Board of Pharmacy under its statutory authority,
see, § 475.035, Schedule I contains the drug peyote, a
hallucinogen derived from the plant Lophophora williamsii
Lemaire. Ore.Admin.Rule 855-80-021(3)(s) (1988).
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Respondents Alfred Smith and Galen Black (hereinafter
respondents) were fired from their jobs with a private drug
rehabilitation organization because they ingested peyote for
sacramental purposes at a ceremony of the Native American
Church, of which **1598  both are members. When
respondents applied to petitioner Employment Division
(hereinafter petitioner) for unemployment compensation,
they were determined to be ineligible for benefits because
they had been discharged for work-related “misconduct.” The
Oregon Court of Appeals reversed that determination, holding
that the denial of benefits violated respondents' free exercise
rights under the First Amendment.

*875  On appeal to the Oregon Supreme Court, petitioner
argued that the denial of benefits was permissible because
respondents' consumption of peyote was a crime under
Oregon law. The Oregon Supreme Court reasoned, however,
that the criminality of respondents' peyote use was irrelevant
to resolution of their constitutional claim-since the purpose
of the “misconduct” provision under which respondents had
been disqualified was not to enforce the State's criminal laws
but to preserve the financial integrity of the compensation
fund, and since that purpose was inadequate to justify
the burden that disqualification imposed on respondents'
religious practice. Citing our decisions in Sherbert v. Verner,
374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d 965 (1963), and
Thomas v. Review Bd., Indiana Employment Security Div.,
450 U.S. 707, 101 S.Ct. 1425, 67 L.Ed.2d 624 (1981), the
court concluded that respondents were entitled to payment
of unemployment benefits. Smith v. Employment Div., Dept.
of Human Resources, 301 Or. 209, 217-219, 721 P.2d 445,
449-450 (1986). We granted certiorari. 480 U.S. 916, 107
S.Ct. 1368, 94 L.Ed.2d 684 (1987).

Before this Court in 1987, petitioner continued to maintain
that the illegality of respondents' peyote consumption was
relevant to their constitutional claim. We agreed, concluding
that “if a State has prohibited through its criminal laws certain
kinds of religiously motivated conduct without violating the
First Amendment, it certainly follows that it may impose
the lesser burden of denying unemployment compensation
benefits to persons who engage in that conduct.” Employment
Div., Dept. of Human Resources of Oregon v. Smith, 485 U.S.
660, 670, 108 S.Ct. 1444, 1450, 99 L.Ed.2d 753 (1988) (Smith
I ). We noted, however, that the Oregon Supreme Court had
not decided whether respondents' sacramental use of peyote
was in fact proscribed by Oregon's controlled substance law,

and that this issue was a matter of dispute between the
parties. Being “uncertain about the legality of the religious
use of peyote in Oregon,” we determined that it would not be
“appropriate for us to decide whether the practice is protected
by the Federal Constitution.” Id., at 673, 108 S.Ct., at 1452.
Accordingly, we *876  vacated the judgment of the Oregon
Supreme Court and remanded for further proceedings. Id., at
674, 108 S.Ct., at 1452.

On remand, the Oregon Supreme Court held that respondents'
religiously inspired use of peyote fell within the prohibition
of the Oregon statute, which “makes no exception for the
sacramental use” of the drug. 307 Or. 68, 72-73, 763 P.2d
146, 148 (1988). It then considered whether that prohibition
was valid under the Free Exercise Clause, and concluded
that it was not. The court therefore reaffirmed its previous
ruling that the State could not deny unemployment benefits to
respondents for having engaged in that practice.

We again granted certiorari. 489 U.S. 1077, 109 S.Ct. 1526,
103 L.Ed.2d 832 (1989).

II
Respondents' claim for relief rests on our decisions in
Sherbert v. Verner, supra, Thomas v. Review Bd. of
Indiana Employment Security Div., supra, and Hobbie v.
Unemployment Appeals Comm'n of Florida, 480 U.S. 136,
107 S.Ct. 1046, 94 L.Ed.2d 190 (1987), in which we held that
a State could not condition the availability of unemployment
insurance on an individual's willingness to forgo conduct
required by his religion. As we observed in Smith I, however,
the conduct at issue in those cases was not prohibited by
law. We held that distinction to be critical, for “if Oregon
does prohibit the religious **1599  use of peyote, and if that
prohibition is consistent with the Federal Constitution, there
is no federal right to engage in that conduct in Oregon,” and
“the State is free to withhold unemployment compensation
from respondents for engaging in work-related misconduct,
despite its religious motivation.” 485 U.S., at 672, 108 S.Ct.,
at 1451. Now that the Oregon Supreme Court has confirmed
that Oregon does prohibit the religious use of peyote, we
proceed to consider whether that prohibition is permissible
under the Free Exercise Clause.

A
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 The Free Exercise Clause of the First Amendment, which
has been made applicable to the States by incorporation
into *877  the Fourteenth Amendment, see Cantwell v.
Connecticut, 310 U.S. 296, 303, 60 S.Ct. 900, 903, 84 L.Ed.
1213 (1940), provides that “Congress shall make no law
respecting an establishment of religion, or prohibiting the free
exercise thereof.... ” U.S. Const., Amdt. 1 (emphasis added.)
The free exercise of religion means, first and foremost,
the right to believe and profess whatever religious doctrine
one desires. Thus, the First Amendment obviously excludes
all “governmental regulation of religious beliefs as such.”
Sherbert v. Verner, supra, 374 U.S., at 402, 83 S.Ct., at 1793.
The government may not compel affirmation of religious
belief, see Torcaso v. Watkins, 367 U.S. 488, 81 S.Ct. 1680,
6 L.Ed.2d 982 (1961), punish the expression of religious
doctrines it believes to be false, United States v. Ballard, 322
U.S. 78, 86-88, 64 S.Ct. 882, 886-87, 88 L.Ed. 1148 (1944),
impose special disabilities on the basis of religious views
or religious status, see McDaniel v. Paty, 435 U.S. 618, 98
S.Ct. 1322, 55 L.Ed.2d 593 (1978); Fowler v. Rhode Island,
345 U.S. 67, 69, 73 S.Ct. 526, 527, 97 L.Ed. 828 (1953);
cf. Larson v. Valente, 456 U.S. 228, 245, 102 S.Ct. 1673,
1683-84, 72 L.Ed.2d 33 (1982), or lend its power to one
or the other side in controversies over religious authority or
dogma, see Presbyterian Church in U.S. v. Mary Elizabeth
Blue Hull Memorial Presbyterian Church, 393 U.S. 440, 445
452, 89 S.Ct. 601, 604-608, 21 L.Ed.2d 658 (1969); Kedroff
v. St. Nicholas Cathedral, 344 U.S. 94, 95-119, 73 S.Ct.
143, 143-56, 97 L.Ed. 120 (1952); Serbian Eastern Orthodox
Diocese v. Milivojevich, 426 U.S. 696, 708-725, 96 S.Ct.
2372, 2380-2388, 49 L.Ed.2d 151 (1976).

 But the “exercise of religion” often involves not only
belief and profession but the performance of (or abstention
from) physical acts: assembling with others for a worship
service, participating in sacramental use of bread and wine,
proselytizing, abstaining from certain foods or certain modes
of transportation. It would be true, we think (though no
case of ours has involved the point), that a State would be
“prohibiting the free exercise [of religion]” if it sought to
ban such acts or abstentions only when they are engaged in
for religious reasons, or only because of the religious belief
that they display. It would doubtless be unconstitutional, for
example, to ban the casting of “statues that are to be used
*878  for worship purposes,” or to prohibit bowing down

before a golden calf.

Respondents in the present case, however, seek to carry the
meaning of “prohibiting the free exercise [of religion]” one
large step further. They contend that their religious motivation
for using peyote places them beyond the reach of a criminal
law that is not specifically directed at their religious practice,
and that is concededly constitutional as applied to those who
use the drug for other reasons. They assert, in other words,
that “prohibiting the free exercise [of religion]” includes
requiring any individual to observe a generally applicable law
that requires (or forbids) the performance of an act that his
religious belief forbids (or requires). As a textual matter, we
do not think the words must be given that meaning. It is no
more necessary to regard the collection of a general tax, for
example, as “prohibiting the free exercise [of religion]” by
those citizens who believe support of organized government
to be sinful, than it is to regard the same tax as “abridging
the freedom ... of the press” of **1600  those publishing
companies that must pay the tax as a condition of staying in
business. It is a permissible reading of the text, in the one case
as in the other, to say that if prohibiting the exercise of religion
(or burdening the activity of printing) is not the object of the
tax but merely the incidental effect of a generally applicable
and otherwise valid provision, the First Amendment has not
been offended. Compare Citizen Publishing Co. v. United
States, 394 U.S. 131, 139, 89 S.Ct. 927, 931-32, 22 L.Ed.2d
148 (1969) (upholding application of antitrust laws to press),
with Grosjean v. American Press Co., 297 U.S. 233, 250-251,
56 S.Ct. 444, 449, 80 L.Ed. 660 (1936) (striking down license
tax applied only to newspapers with weekly circulation above
a specified level); see generally Minneapolis Star & Tribune
Co. v. Minnesota Comm'r of Revenue, 460 U.S. 575, 581, 103
S.Ct. 1365, 1369-70, 75 L.Ed.2d 295 (1983).

Our decisions reveal that the latter reading is the correct
one. We have never held that an individual's religious beliefs
*879  excuse him from compliance with an otherwise

valid law prohibiting conduct that the State is free to
regulate. On the contrary, the record of more than a
century of our free exercise jurisprudence contradicts that
proposition. As described succinctly by Justice Frankfurter
in Minersville School Dist. Bd. of Ed. v. Gobitis, 310 U.S.
586, 594-595, 60 S.Ct. 1010, 1012-1013, 84 L.Ed. 1375
(1940): “Conscientious scruples have not, in the course of the
long struggle for religious toleration, relieved the individual
from obedience to a general law not aimed at the promotion
or restriction of religious beliefs. The mere possession of
religious convictions which contradict the relevant concerns



Employment Div., Dept. of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990)
110 S.Ct. 1595, 52 Fair Empl.Prac.Cas. (BNA) 855, 53 Empl. Prac. Dec. P 39,826...

5

of a political society does not relieve the citizen from the
discharge of political responsibilities (footnote omitted).”
We first had occasion to assert that principle in Reynolds
v. United States, 98 U.S. 145, 25 L.Ed. 244 (1878), where
we rejected the claim that criminal laws against polygamy
could not be constitutionally applied to those whose religion
commanded the practice. “Laws,” we said, “are made for the
government of actions, and while they cannot interfere with
mere religious belief and opinions, they may with practices....
Can a man excuse his practices to the contrary because of
his religious belief? To permit this would be to make the
professed doctrines of religious belief superior to the law of
the land, and in effect to permit every citizen to become a law
unto himself.” Id., at 166-167.

Subsequent decisions have consistently held that the right of
free exercise does not relieve an individual of the obligation to
comply with a “valid and neutral law of general applicability
on the ground that the law proscribes (or prescribes) conduct
that his religion prescribes (or proscribes).” United States v.
Lee, 455 U.S. 252, 263, n. 3, 102 S.Ct. 1051, 1058, n. 3, 71
L.Ed.2d 127 (1982) (STEVENS, J., concurring in judgment);
see Minersville School Dist. Bd. of Ed. v. Gobitis, supra,
310 U.S., at 595, 60 S.Ct., at 1013 (collecting cases). In
Prince v. Massachusetts, 321 U.S. 158, 64 S.Ct. 438, 88
L.Ed. 645 (1944), we held that a mother could be prosecuted
under the child labor laws *880  for using her children to
dispense literature in the streets, her religious motivation
notwithstanding. We found no constitutional infirmity in
“excluding [these children] from doing there what no other
children may do.” Id., at 171, 64 S.Ct., at 444. In Braunfeld
v. Brown, 366 U.S. 599, 81 S.Ct. 1144, 6 L.Ed.2d 563 (1961)
(plurality opinion), we upheld Sunday-closing laws against
the claim that they burdened the religious practices of persons
whose religions compelled them to refrain from work on other
days. In Gillette v. United States, 401 U.S. 437, 461, 91 S.Ct.
828, 842, 28 L.Ed.2d 168 (1971), we sustained the military
Selective Service System against the claim that it violated free
exercise by conscripting persons who opposed a particular
war on religious grounds.

**1601  Our most recent decision involving a neutral,
generally applicable regulatory law that compelled activity
forbidden by an individual's religion was United States v.
Lee, 455 U.S., at 258-261, 102 S.Ct., at 1055-1057. There,
an Amish employer, on behalf of himself and his employees,
sought exemption from collection and payment of Social

Security taxes on the ground that the Amish faith prohibited
participation in governmental support programs. We rejected
the claim that an exemption was constitutionally required.
There would be no way, we observed, to distinguish the
Amish believer's objection to Social Security taxes from the
religious objections that others might have to the collection
or use of other taxes. “If, for example, a religious adherent
believes war is a sin, and if a certain percentage of the federal
budget can be identified as devoted to war-related activities,
such individuals would have a similarly valid claim to be
exempt from paying that percentage of the income tax. The
tax system could not function if denominations were allowed
to challenge the tax system because tax payments were spent
in a manner that violates their religious belief.” Id., at 260,
102 S.Ct., at 1056-57. Cf. Hernandez v. Commissioner, 490
U.S. 680, 109 S.Ct. 2136, 104 L.Ed.2d 766 (1989) (rejecting
free exercise challenge to payment of income taxes alleged to
make religious activities more difficult).

*881  The only decisions in which we have held that the
First Amendment bars application of a neutral, generally
applicable law to religiously motivated action have involved
not the Free Exercise Clause alone, but the Free Exercise
Clause in conjunction with other constitutional protections,
such as freedom of speech and of the press, see Cantwell
v. Connecticut, 310 U.S., at 304-307, 60 S.Ct., at 903-905
(invalidating a licensing system for religious and charitable
solicitations under which the administrator had discretion
to deny a license to any cause he deemed nonreligious);
Murdock v. Pennsylvania, 319 U.S. 105, 63 S.Ct. 870, 87
L.Ed. 1292 (1943) (invalidating a flat tax on solicitation
as applied to the dissemination of religious ideas); Follett
v. McCormick, 321 U.S. 573, 64 S.Ct. 717, 88 L.Ed. 938
(1944) (same), or the right of parents, acknowledged in
Pierce v. Society of Sisters, 268 U.S. 510, 45 S.Ct. 571,
69 L.Ed. 1070 (1925), to direct the education of their
children, see Wisconsin v. Yoder, 406 U.S. 205, 92 S.Ct.
1526, 32 L.Ed.2d 15 (1972) (invalidating compulsory school-
attendance laws as applied to Amish parents who refused

on religious grounds to send their children to school). 1

*882  Some of our cases prohibiting compelled expression,
decided exclusively upon free speech grounds, have also
involved freedom of religion, cf. Wooley v. Maynard, 430
U.S. 705, 97 S.Ct. 1428, 51 L.Ed.2d 752 (1977) (invalidating
compelled display of a license plate slogan that offended
individual religious beliefs); West Virginia Bd. of Education
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v. Barnette, 319 U.S. 624, 63 S.Ct. 1178, 87 L.Ed. 1628
(1943) (invalidating **1602  compulsory flag salute statute
challenged by religious objectors). And it is easy to envision
a case in which a challenge on freedom of association
grounds would likewise be reinforced by Free Exercise
Clause concerns. Cf. Roberts v. United States Jaycees, 468
U.S. 609, 622, 104 S.Ct. 3244, 3251-52, 82 L.Ed.2d 462
(1984) (“An individual's freedom to speak, to worship, and
to petition the government for the redress of grievances could
not be vigorously protected from interference by the State [if]
a correlative freedom to engage in group effort toward those
ends were not also guaranteed”).

The present case does not present such a hybrid situation, but
a free exercise claim unconnected with any communicative
activity or parental right. Respondents urge us to hold,
quite simply, that when otherwise prohibitable conduct
is accompanied by religious convictions, not only the
convictions but the conduct itself must be free from
governmental regulation. We have never held that, and
decline to do so now. There being no contention that Oregon's
drug law represents an attempt to regulate religious beliefs,
the communication of religious beliefs, or the raising of
one's children in those beliefs, the rule to which we have
adhered ever since Reynolds plainly controls. “Our cases do
not at their farthest reach support the proposition that a stance
of conscientious opposition relieves an objector from any
colliding duty fixed by a democratic government.” Gillette v.
United States, supra, 401 U.S., at 461, 91 S.Ct., at 842.

B
 Respondents argue that even though exemption from
generally applicable criminal laws need not automatically
be extended to religiously motivated actors, at least the
claim for a *883  religious exemption must be evaluated
under the balancing test set forth in Sherbert v. Verner, 374
U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d 965 (1963). Under
the Sherbert test, governmental actions that substantially
burden a religious practice must be justified by a compelling
governmental interest. See id., at 402-403, 83 S.Ct., at
1792-1794; see also Hernandez v. Commissioner, 490 U.S., at
699, 109 S.Ct., at 2148. Applying that test we have, on three
occasions, invalidated state unemployment compensation
rules that conditioned the availability of benefits upon an
applicant's willingness to work under conditions forbidden by
his religion. See Sherbert v. Verner, supra; Thomas v. Review

Bd. of Indiana Employment Security Div., 450 U.S. 707, 101
S.Ct. 1425, 67 L.Ed.2d 624 (1981); Hobbie v. Unemployment
Appeals Comm'n of Florida, 480 U.S. 136, 107 S.Ct. 1046,
94 L.Ed.2d 190 (1987). We have never invalidated any
governmental action on the basis of the Sherbert test except
the denial of unemployment compensation. Although we have
sometimes purported to apply the Sherbert test in contexts
other than that, we have always found the test satisfied, see
United States v. Lee, 455 U.S. 252, 102 S.Ct. 1051, 71 L.Ed.2d
127 (1982); Gillette v. United States, 401 U.S. 437, 91 S.Ct.
828, 28 L.Ed.2d 168 (1971). In recent years we have abstained
from applying the Sherbert test (outside the unemployment
compensation field) at all. In Bowen v. Roy, 476 U.S. 693,
106 S.Ct. 2147, 90 L.Ed.2d 735 (1986), we declined to
apply Sherbert analysis to a federal statutory scheme that
required benefit applicants and recipients to provide their
Social Security numbers. The plaintiffs in that case asserted
that it would violate their religious beliefs to obtain and
provide a Social Security number for their daughter. We held
the statute's application to the plaintiffs valid regardless of
whether it was necessary to effectuate a compelling interest.
See 476 U.S., at 699-701, 106 S.Ct., at 2151-53. In Lyng
v. Northwest Indian Cemetery Protective Assn., 485 U.S.
439, 108 S.Ct. 1319, 99 L.Ed.2d 534 (1988), we declined
to apply Sherbert analysis to the Government's logging
and road construction activities on lands used for religious
purposes by several Native American Tribes, even though
it was undisputed that the activities **1603  “could have
devastating effects on traditional Indian religious practices,”
485 U.S., at 451, 108 S.Ct., at 1326. *884  In Goldman v.
Weinberger, 475 U.S. 503, 106 S.Ct. 1310, 89 L.Ed.2d 478
(1986), we rejected application of the Sherbert test to military
dress regulations that forbade the wearing of yarmulkes. In
O'Lone v. Estate of Shabazz, 482 U.S. 342, 107 S.Ct. 2400,
96 L.Ed.2d 282 (1987), we sustained, without mentioning the
Sherbert test, a prison's refusal to excuse inmates from work
requirements to attend worship services.

Even if we were inclined to breathe into Sherbert some life
beyond the unemployment compensation field, we would not
apply it to require exemptions from a generally applicable
criminal law. The Sherbert test, it must be recalled, was
developed in a context that lent itself to individualized
governmental assessment of the reasons for the relevant
conduct. As a plurality of the Court noted in Roy, a distinctive
feature of unemployment compensation programs is that
their eligibility criteria invite consideration of the particular



Employment Div., Dept. of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990)
110 S.Ct. 1595, 52 Fair Empl.Prac.Cas. (BNA) 855, 53 Empl. Prac. Dec. P 39,826...

7

circumstances behind an applicant's unemployment: “The
statutory conditions [in Sherbert and Thomas ] provided that
a person was not eligible for unemployment compensation
benefits if, ‘without good cause,’ he had quit work or
refused available work. The ‘good cause’ standard created
a mechanism for individualized exemptions.” Bowen v. Roy,
supra, 476 U.S., at 708, 106 S.Ct., at 2156 (opinion of
Burger, C.J., joined by Powell and REHNQUIST, JJ.). See
also Sherbert, supra, 374 U.S., at 401, n. 4, 83 S.Ct., at
1792, n. 4 (reading state unemployment compensation law
as allowing benefits for unemployment caused by at least
some “personal reasons”). As the plurality pointed out in
Roy, our decisions in the unemployment cases stand for the
proposition that where the State has in place a system of
individual exemptions, it may not refuse to extend that system
to cases of “religious hardship” without compelling reason.
Bowen v. Roy, supra, 476 U.S., at 708, 106 S.Ct., at 2156-57.

Whether or not the decisions are that limited, they at least have
nothing to do with an across-the-board criminal prohibition
on a particular form of conduct. Although, as noted earlier,
we have sometimes used the Sherbert test to analyze free
exercise challenges to such laws, see United States v. *885
Lee, supra, 455 U.S., at 257-260, 102 S.Ct., at 1055-1057;
Gillette v. United States, supra, 401 U.S., at 462, 91 S.Ct., at
842-43, we have never applied the test to invalidate one. We
conclude today that the sounder approach, and the approach
in accord with the vast majority of our precedents, is to hold
the test inapplicable to such challenges. The government's
ability to enforce generally applicable prohibitions of socially
harmful conduct, like its ability to carry out other aspects
of public policy, “cannot depend on measuring the effects
of a governmental action on a religious objector's spiritual
development.” Lyng, supra, 485 U.S., at 451, 108 S.Ct., at
1326. To make an individual's obligation to obey such a
law contingent upon the law's coincidence with his religious
beliefs, except where the State's interest is “compelling”-
permitting him, by virtue of his beliefs, “to become a law
unto himself,” Reynolds v. United States, 98 U.S., at 167-

contradicts both constitutional tradition and common sense. 2

**1604  The “compelling government interest” requirement
seems benign, because it is familiar from other fields.
But using it as the standard that must be met before the
government may accord different treatment on the basis of
race, see, e.g., *886  Palmore v. Sidoti, 466 U.S. 429, 432,

104 S.Ct. 1879, 1881-82, 80 L.Ed.2d 421 (1984), or before
the government may regulate the content of speech, see, e.g.,
Sable Communications of California v. FCC, 492 U.S. 115,
126, 109 S.Ct. 2829, 2836, 106 L.Ed.2d 93 (1989), is not
remotely comparable to using it for the purpose asserted
here. What it produces in those other fields-equality of
treatment and an unrestricted flow of contending speech-are
constitutional norms; what it would produce here-a private
right to ignore generally applicable laws-is a constitutional

anomaly. 3

Nor is it possible to limit the impact of respondents' proposal
by requiring a “compelling state interest” only when the
conduct prohibited is “central” to the individual's religion.
Cf. Lyng v. Northwest Indian Cemetery Protective Assn., 485
U.S., at 474-476, 108 S.Ct., at 1338-1339 (BRENNAN, J.,
dissenting). It is no *887  more appropriate for judges to
determine the “centrality” of religious beliefs before applying
a “compelling interest” test in the free exercise field, than
it would be for them to determine the “importance” of
ideas before applying the “compelling interest” test in the
free speech field. What principle of law or logic can be
brought to bear to contradict a believer's assertion that a
particular act is “central” to his personal faith? Judging
the centrality of different religious practices is akin to the
unacceptable “business of evaluating the relative merits of
differing religious claims.” United States v. Lee, 455 U.S., at
263 n. 2, 102 S.Ct., at 1058 n. 2 (STEVENS, J., concurring).
As we reaffirmed only last Term, “[i]t is not within the judicial
ken to question the centrality of particular beliefs or practices
to a faith, or the validity of particular litigants' interpretations
of those creeds.” Hernandez v. Commissioner, 490 U.S., at
699, 109 S.Ct., at 2148. Repeatedly and in many different
contexts, we have warned that courts must not presume to
determine the place of a particular belief in a religion or the
plausibility of a religious claim. See, e.g., Thomas v. Review
Bd. of Indiana Employment Security Div., 450 U.S., at 716,
101 S.Ct., at 1431; Presbyterian Church in U.S. v. Mary
Elizabeth **1605  Blue Hull Memorial Presbyterian Church,
393 U.S., at 450, 89 S.Ct., at 606-07; Jones v. Wolf, 443 U.S.
595, 602-606, 99 S.Ct. 3020, 3024-3027, 61 L.Ed.2d 775
(1979); United States v. Ballard, 322 U.S. 78, 85-87, 64 S.Ct.

882, 885-87, 88 L.Ed. 1148 (1944). 4

*888  If the “compelling interest” test is to be applied at all,
then, it must be applied across the board, to all actions thought
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to be religiously commanded. Moreover, if “compelling
interest” really means what it says (and watering it down here
would subvert its rigor in the other fields where it is applied),
many laws will not meet the test. Any society adopting such a
system would be courting anarchy, but that danger increases
in direct proportion to the society's diversity of religious
beliefs, and its determination to coerce or suppress none
of them. Precisely because “we are a cosmopolitan nation
made up of people of almost every conceivable religious
preference,” Braunfeld v. Brown, 366 U.S., at 606, 81 S.Ct.,
at 1147, and precisely because we value and protect that
religious divergence, we cannot afford the luxury of deeming
presumptively invalid, as applied to the religious objector,
every regulation of conduct that does not protect an interest
of the highest order. The rule respondents favor would open
the prospect of constitutionally required religious exemptions
from civic obligations of almost every conceivable kind-
ranging from *889  compulsory military service, see, e.g.,
Gillette v. United States, 401 U.S. 437, 91 S.Ct. 828, 28
L.Ed.2d 168 (1971), to the payment of taxes, see, e.g., United
States v. Lee, supra; to health and safety regulation such as
manslaughter and child neglect laws, see, e.g., Funkhouser
v. State, 763 P.2d 695 (Okla.Crim.App.1988), compulsory
vaccination laws, see, e.g., Cude v. State, 237 Ark. 927,
377 S.W.2d 816 (1964), drug laws, see, e.g., Olsen v. Drug
Enforcement Administration, 279 U.S.App.D.C. 1, 878 F.2d
1458 (1989), and traffic laws, see Cox v. New Hampshire,
312 U.S. 569, 61 S.Ct. 762, 85 L.Ed. 1049 (1941); to social
welfare legislation such as minimum wage laws, see Tony
and Susan Alamo Foundation v. Secretary of Labor, 471 U.S.
290, 105 S.Ct. 1953, 85 L.Ed.2d 278 (1985), child labor laws,
see Prince v. Massachusetts, 321 U.S. 158, 64 S.Ct. 438, 88
L.Ed. 645 (1944), animal cruelty laws, see, e.g., Church of
the Lukumi Babalu Aye Inc. v. City of Hialeah, 723 F.Supp.
1467 (SD Fla.1989), cf. State v. Massey, 229 N.C. 734, 51
S.E.2d 179, appeal dism'd, 336 U.S. 942, 69 S.Ct. 813, 93
L.Ed. 1099 (1949), environmental protection laws, **1606
see United States v. Little, 638 F.Supp. 337 (Mont.1986), and
laws providing for equality of opportunity for the races, see,
e.g., Bob Jones University v. United States, 461 U.S. 574,
603-604, 103 S.Ct. 2017, 2034-2035, 76 L.Ed.2d 157 (1983).
The First Amendment's protection of religious liberty does

not require this. 5

*890  Values that are protected against government
interference through enshrinement in the Bill of Rights are

not thereby banished from the political process. Just as a
society that believes in the negative protection accorded to
the press by the First Amendment is likely to enact laws that
affirmatively foster the dissemination of the printed word, so
also a society that believes in the negative protection accorded
to religious belief can be expected to be solicitous of that
value in its legislation as well. It is therefore not surprising
that a number of States have made an exception to their drug
laws for sacramental peyote use. See, e.g., Ariz.Rev.Stat.Ann.
§§ 13-3402(B)(1)-(3) (1989); Colo.Rev.Stat. § 12-22-317(3)
(1985); N.M.Stat.Ann. § 30-31-6(D) (Supp.1989). But to
say that a nondiscriminatory religious-practice exemption is
permitted, or even that it is desirable, is not to say that it is
constitutionally required, and that the appropriate occasions
for its creation can be discerned by the courts. It may fairly be
said that leaving accommodation to the political process will
place at a relative disadvantage those religious practices that
are not widely engaged in; but that unavoidable consequence
of democratic government must be preferred to a system in
which each conscience is a law unto itself or in which judges
weigh the social importance of all laws against the centrality
of all religious beliefs.

* * *

 Because respondents' ingestion of peyote was prohibited
under Oregon law, and because that prohibition is
constitutional, Oregon may, consistent with the Free Exercise
Clause, deny respondents unemployment compensation when
their dismissal results from use of the drug. The decision of
the Oregon Supreme Court is accordingly reversed.

It is so ordered.

*891  Justice O'CONNOR, with whom Justice BRENNAN,
Justice MARSHALL, and Justice BLACKMUN join as to

Parts I and II, concurring in the judgment. *

Although I agree with the result the Court reaches in this
case, I cannot join its opinion. In my view, today's holding
dramatically departs from well-settled First Amendment
jurisprudence, appears unnecessary to resolve the question
presented, and is incompatible with our Nation's fundamental
commitment to individual religious liberty.
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I

At the outset, I note that I agree with the Court's implicit
determination that the constitutional **1607  question
upon which we granted review-whether the Free Exercise
Clause protects a person's religiously motivated use of
peyote from the reach of a State's general criminal
law prohibition-is properly presented in this case. As
the Court recounts, respondents Alfred Smith and Galen
Black (hereinafter respondents) were denied unemployment
compensation benefits because their sacramental use of
peyote constituted work-related “misconduct,” not because
they violated Oregon's general criminal prohibition against
possession of peyote. We held, however, in Employment Div.,
Dept. of Human Resources of Oregon v. Smith, 485 U.S. 660,
108 S.Ct. 1444, 99 L.Ed.2d 753 (1988) (Smith I), that whether
a State may, consistent with federal law, deny unemployment
compensation benefits to persons for their religious use of
peyote depends on whether the State, as a matter of state law,
has criminalized the underlying conduct. See id., at 670-672,
108 S.Ct., at 1450-51. The Oregon Supreme Court, on remand
from this Court, concluded that “the Oregon statute against
possession of controlled substances, which include peyote,
makes no exception for the sacramental use of peyote.” 307
Or. 68, 72-73, 763 P.2d 146, 148 (1988) (footnote omitted).

*892  Respondents contend that, because the Oregon
Supreme Court declined to decide whether the Oregon
Constitution prohibits criminal prosecution for the religious
use of peyote, see id., at 73, n. 3, 763 P.2d, at 148, n. 3,
any ruling on the federal constitutional question would be
premature. Respondents are of course correct that the Oregon
Supreme Court may eventually decide that the Oregon
Constitution requires the State to provide an exemption from
its general criminal prohibition for the religious use of peyote.
Such a decision would then reopen the question whether a
State may nevertheless deny unemployment compensation
benefits to claimants who are discharged for engaging in
such conduct. As the case comes to us today, however,
the Oregon Supreme Court has plainly ruled that Oregon's
prohibition against possession of controlled substances does
not contain an exemption for the religious use of peyote. In
light of our decision in Smith I, which makes this finding a
“necessary predicate to a correct evaluation of respondents'
federal claim,” 485 U.S., at 672, 108 S.Ct., at 1451, the
question presented and addressed is properly before the Court.

II

The Court today extracts from our long history of free
exercise precedents the single categorical rule that “if
prohibiting the exercise of religion ... is ... merely the
incidental effect of a generally applicable and otherwise valid
provision, the First Amendment has not been offended.” Ante,
at 1600 (citations omitted). Indeed, the Court holds that where
the law is a generally applicable criminal prohibition, our
usual free exercise jurisprudence does not even apply. Ante, at
1603. To reach this sweeping result, however, the Court must
not only give a strained reading of the First Amendment but
must also disregard our consistent application of free exercise
doctrine to cases involving generally applicable regulations
that burden religious conduct.

*893  A

The Free Exercise Clause of the First Amendment commands
that “Congress shall make no law ... prohibiting the free
exercise [of religion].” In Cantwell v. Connecticut, 310 U.S.
296, 60 S.Ct. 900, 84 L.Ed. 1213 (1940), we held that
this prohibition applies to the States by incorporation into
the Fourteenth Amendment and that it categorically forbids
government regulation of religious beliefs. Id., at 303, 60
S.Ct., at 903. As the Court recognizes, however, the “free
exercise ” of religion often, if not invariably, requires the
performance of (or abstention from) certain acts. Ante, at
1599; cf. 3 A New English Dictionary on Historical Principles
401-402 (J. Murray ed. 1897) (defining “exercise” to include
“[t]he practice and performance of rites and ceremonies,
worship, **1608  etc.; the right or permission to celebrate
the observances (of a religion)” and religious observances
such as acts of public and private worship, preaching, and
prophesying). “[B]elief and action cannot be neatly confined
in logic-tight compartments.” Wisconsin v. Yoder, 406 U.S.
205, 220, 92 S.Ct. 1526, 32 L.Ed.2d 15 (1972). Because
the First Amendment does not distinguish between religious
belief and religious conduct, conduct motivated by sincere
religious belief, like the belief itself, must be at least
presumptively protected by the Free Exercise Clause.

The Court today, however, interprets the Clause to permit
the government to prohibit, without justification, conduct
mandated by an individual's religious beliefs, so long as that
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prohibition is generally applicable. Ante, at 1599. But a law
that prohibits certain conduct-conduct that happens to be an
act of worship for someone-manifestly does prohibit that
person's free exercise of his religion. A person who is barred
from engaging in religiously motivated conduct is barred
from freely exercising his religion. Moreover, that person
is barred from freely exercising his religion regardless of
whether the law prohibits the conduct only when engaged
in for religious reasons, only by members of that religion,
or by all persons. It is difficult to deny that a law that
prohibits *894  religiously motivated conduct, even if the
law is generally applicable, does not at least implicate First
Amendment concerns.

The Court responds that generally applicable laws are “one
large step” removed from laws aimed at specific religious
practices. Ibid. The First Amendment, however, does not
distinguish between laws that are generally applicable and
laws that target particular religious practices. Indeed, few
States would be so naive as to enact a law directly prohibiting
or burdening a religious practice as such. Our free exercise
cases have all concerned generally applicable laws that had
the effect of significantly burdening a religious practice. If
the First Amendment is to have any vitality, it ought not
be construed to cover only the extreme and hypothetical
situation in which a State directly targets a religious practice.
As we have noted in a slightly different context, “ ‘[s]uch
a test has no basis in precedent and relegates a serious First
Amendment value to the barest level of minimum scrutiny
that the Equal Protection Clause already provides.’ ” Hobbie
v. Unemployment Appeals Comm'n of Florida, 480 U.S.
136, 141-142, 107 S.Ct. 1046, 1049, 94 L.Ed.2d 190 (1987)
(quoting Bowen v. Roy, 476 U.S. 693, 727, 106 S.Ct. 2147,
2166-67, 90 L.Ed.2d 735 (1986) (O'CONNOR, J., concurring
in part and dissenting in part)).

To say that a person's right to free exercise has been
burdened, of course, does not mean that he has an absolute
right to engage in the conduct. Under our established First
Amendment jurisprudence, we have recognized that the
freedom to act, unlike the freedom to believe, cannot be
absolute. See, e.g., Cantwell, supra, 310 U.S., at 304, 60 S.Ct.,
at 903-04; Reynolds v. United States, 98 U.S. 145, 161-167,
25 L.Ed. 244 (1878). Instead, we have respected both the First
Amendment's express textual mandate and the governmental
interest in regulation of conduct by requiring the government
to justify any substantial burden on religiously motivated

conduct by a compelling state interest and by means narrowly
tailored to achieve that interest. See *895  Hernandez v.
Commissioner, 490 U.S. 680, 699, 109 S.Ct. 2136, 2148, 104
L.Ed.2d 766 1989); Hobbie, supra, 480 U.S., at 141, 107
S.Ct., at 1049; United States v. Lee, 455 U.S. 252, 257-258
(1982); Thomas v. Review Bd. of Indiana Employment
Security Div., 450 U.S. 707, 718, 101 S.Ct. 1425, 1432,
67 L.Ed.2d 624 (1981); McDaniel v. Paty, 435 U.S. 618,
626-629, 98 S.Ct. 1322, 1327-1329, 55 L.Ed.2d 593 (1978)
(plurality opinion); Yoder, supra, 406 U.S., at 215, 92 S.Ct.,
at 1533; Gillette v. United States, 401 U.S. 437, 462, 91 S.Ct.
828, 842, 28 L.Ed.2d 168 (1971); Sherbert v. Verner, 374 U.S.
398, 403, 83 S.Ct. 1790, 1793-94, 10 L.Ed.2d 965 (1963);
see also **1609  Bowen v. Roy, supra, 476 U.S., at 732, 106
S.Ct., at 2169 (opinion concurring in part and dissenting in
part); West Virginia State Bd. of Ed. v. Barnette, 319 U.S.
624, 639, 63 S.Ct. 1178, 1186, 87 L.Ed. 1628 (1943). The
compelling interest test effectuates the First Amendment's
command that religious liberty is an independent liberty,
that it occupies a preferred position, and that the Court
will not permit encroachments upon this liberty, whether
direct or indirect, unless required by clear and compelling
governmental interests “of the highest order,” Yoder, supra,
406 U.S., at 215, 92 S.Ct., at 1533. “Only an especially
important governmental interest pursued by narrowly tailored
means can justify exacting a sacrifice of First Amendment
freedoms as the price for an equal share of the rights, benefits,
and privileges enjoyed by other citizens.” Roy, supra, 476
U.S., at 728, 106 S.Ct., at 2167 (opinion concurring in part
and dissenting in part).

The Court attempts to support its narrow reading of the
Clause by claiming that “[w]e have never held that an
individual's religious beliefs excuse him from compliance
with an otherwise valid law prohibiting conduct that the State
is free to regulate.” Ante, at 1600. But as the Court later notes,
as it must, in cases such as Cantwell and Yoder we have in
fact interpreted the Free Exercise Clause to forbid application
of a generally applicable prohibition to religiously motivated
conduct. See Cantwell, 310 U.S., at 304-307, 60 S.Ct., at
903-905; Yoder, 406 U.S., at 214-234, 92 S.Ct., at 1532-1542.
Indeed, in Yoder we expressly rejected the interpretation the
Court now adopts:

“[O]ur decisions have rejected the idea that religiously
grounded conduct is always outside the protection of the
Free Exercise Clause. It is true that activities of individuals,
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even when religiously based, are often subject *896  to
regulation by the States in the exercise of their undoubted
power to promote the health, safety, and general welfare,
or the Federal Government in the exercise of its delegated
powers. But to agree that religiously grounded conduct
must often be subject to the broad police power of the State
is not to deny that there are areas of conduct protected
by the Free Exercise Clause of the First Amendment and
thus beyond the power of the State to control, even under
regulations of general applicability....

“... A regulation neutral on its face may, in its application,
nonetheless offend the constitutional requirement for
government neutrality if it unduly burdens the free exercise
of religion.” Id., at 219-220, 92 S.Ct., at 1535-36 (emphasis
added; citations omitted).

The Court endeavors to escape from our decisions in Cantwell
and Yoder by labeling them “hybrid” decisions, ante, at
1607, but there is no denying that both cases expressly
relied on the Free Exercise Clause, see Cantwell, 310 U.S.,
at 303-307, 60 S.Ct., at 903-905; Yoder, supra, 406 U.S.,
at 219-229, 92 S.Ct., at 1535-1540, and that we have
consistently regarded those cases as part of the mainstream
of our free exercise jurisprudence. Moreover, in each of the
other cases cited by the Court to support its categorical rule,
ante, at 1600-1601, we rejected the particular constitutional
claims before us only after carefully weighing the competing
interests. See Prince v. Massachusetts, 321 U.S. 158,
168-170, 64 S.Ct. 438, 443-444, 88 L.Ed. 645 (1944) (state
interest in regulating children's activities justifies denial of
religious exemption from child labor laws); Braunfeld v.
Brown, 366 U.S. 599, 608-609, 81 S.Ct. 1144, 1148-1149,
6 L.Ed.2d 563 (1961) (plurality opinion) (state interest in
uniform day of rest justifies denial of religious exemption
from Sunday closing law); Gillette, supra, 401 U.S., at 462,
91 S.Ct., at 842-43 (state interest in military affairs justifies
denial of religious exemption from conscription laws); Lee,
supra, 455 U.S., at 258-259, 102 S.Ct., at 1055-1056 (state
interest in comprehensive Social Security system justifies
denial of religious exemption from mandatory participation
requirement). That we rejected the free exercise *897
claims in those cases hardly **1610  calls into question
the applicability of First Amendment doctrine in the first
place. Indeed, it is surely unusual to judge the vitality of a
constitutional doctrine by looking to the win-loss record of
the plaintiffs who happen to come before us.

B

Respondents, of course, do not contend that their conduct
is automatically immune from all governmental regulation
simply because it is motivated by their sincere religious
beliefs. The Court's rejection of that argument, ante, at 1602,
might therefore be regarded as merely harmless dictum.
Rather, respondents invoke our traditional compelling interest
test to argue that the Free Exercise Clause requires the State
to grant them a limited exemption from its general criminal
prohibition against the possession of peyote. The Court today,
however, denies them even the opportunity to make that
argument, concluding that “the sounder approach, and the
approach in accord with the vast majority of our precedents,
is to hold the [compelling interest] test inapplicable to”
challenges to general criminal prohibitions. Ante, at 1603.

In my view, however, the essence of a free exercise claim
is relief from a burden imposed by government on religious
practices or beliefs, whether the burden is imposed directly
through laws that prohibit or compel specific religious
practices, or indirectly through laws that, in effect, make
abandonment of one's own religion or conformity to the
religious beliefs of others the price of an equal place in the
civil community. As we explained in Thomas:

“Where the state conditions receipt of an important benefit
upon conduct proscribed by a religious faith, or where
it denies such a benefit because of conduct mandated by
religious belief, thereby putting substantial pressure on an
adherent to modify his behavior and to violate his beliefs,
a burden upon religion exists.” 450 U.S., at 717-718, 101
S.Ct., at 1432.

*898  See also Frazee v. Illinois Dept. of Employment
Security, 489 U.S. 829, 832, 109 S.Ct. 1514, 1516-1517, 103
L.Ed.2d 914 (1989); Hobbie, 480 U.S., at 141, 107 S.Ct., at
1049. A State that makes criminal an individual's religiously
motivated conduct burdens that individual's free exercise of
religion in the severest manner possible, for it “results in the
choice to the individual of either abandoning his religious
principle or facing criminal prosecution.” Braunfeld, supra,
366 U.S., at 605, 81 S.Ct., at 1147. I would have thought
it beyond argument that such laws implicate free exercise
concerns.
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Indeed, we have never distinguished between cases in which
a State conditions receipt of a benefit on conduct prohibited
by religious beliefs and cases in which a State affirmatively
prohibits such conduct. The Sherbert compelling interest test
applies in both kinds of cases. See, e.g., Lee, 455 U.S.,
at 257-260, 102 S.Ct., at 1055-1057 (applying Sherbert to
uphold Social Security tax liability); Gillette, 401 U.S., at
462, 91 S.Ct., at 842-43 (applying Sherbert to uphold military
conscription requirement); Yoder, 406 U.S., at 215-234,
92 S.Ct., at 1533-1538 (applying Sherbert to strike down
criminal convictions for violation of compulsory school
attendance law). As I noted in Bowen v. Roy :

“The fact that the underlying dispute involves an award of
benefits rather than an exaction of penalties does not grant
the Government license to apply a different version of the
Constitution....

“... The fact that appellees seek exemption from a
precondition that the Government attaches to an award
of benefits does not, therefore, generate a meaningful
distinction between this case and one where appellees
seek an exemption from the Government's imposition of
penalties upon them.” 476 U.S., at 731-732, 106 S.Ct., at
2168-2169 (opinion concurring in part and dissenting in
part).

**1611  See also Hobbie, supra, 480 U.S., at 141-142, 107
S.Ct., at 1049-1050; Sherbert, 374 U.S., at 404, 83 S.Ct., at
1794. I would reaffirm that principle today: A neutral criminal
law prohibiting conduct that a State may legitimately regulate
is, if anything, more burdensome than a neutral civil *899
statute placing legitimate conditions on the award of a state
benefit.

Legislatures, of course, have always been “left free to reach
actions which were in violation of social duties or subversive
of good order.” Reynolds, 98 U.S., at 164; see also Yoder,
supra, at 219-220, 92 S.Ct., at 1535-1536; Braunfeld, 366
U.S., at 603-604, 81 S.Ct., at 1145-1146. Yet because of
the close relationship between conduct and religious belief,
“[i]n every case the power to regulate must be so exercised
as not, in attaining a permissible end, unduly to infringe
the protected freedom.” Cantwell, 310 U.S., at 304, 60
S.Ct., at 903. Once it has been shown that a government
regulation or criminal prohibition burdens the free exercise
of religion, we have consistently asked the government to

demonstrate that unbending application of its regulation to the
religious objector “is essential to accomplish an overriding
governmental interest,” Lee, supra, 455 U.S., at 257-258, 102
S.Ct., at 1055, or represents “the least restrictive means of
achieving some compelling state interest,” Thomas, supra,
450 U.S., at 718, 101 S.Ct., at 1432. See, e.g., Braunfeld,
supra, 366 U.S. at 607, 81 S.Ct., at 1148; Sherbert, supra,
374 U.S., at 406, 83 S.Ct., at 1795; Yoder, supra, 406 U.S., at
214-215, 92 S.Ct., at 1532-1533; Roy, 476 U.S., at 728-732,
106 S.Ct., at 2167-2169 (opinion concurring in part and
dissenting in part). To me, the sounder approach-the approach
more consistent with our role as judges to decide each case
on its individual merits-is to apply this test in each case to
determine whether the burden on the specific plaintiffs before
us is constitutionally significant and whether the particular
criminal interest asserted by the State before us is compelling.
Even if, as an empirical matter, a government's criminal laws
might usually serve a compelling interest in health, safety, or
public order, the First Amendment at least requires a case-by-
case determination of the question, sensitive to the facts of
each particular claim. Cf. McDaniel, 435 U.S., at 628, n. 8,
98 S.Ct., at 1328, n. 8 (plurality opinion) (noting application
of Sherbert to general criminal prohibitions and the “delicate
balancing required by our decisions in” Sherbert and Yoder).
Given the range of conduct that a State might legitimately
make *900  criminal, we cannot assume, merely because a
law carries criminal sanctions and is generally applicable,
that the First Amendment never requires the State to grant a
limited exemption for religiously motivated conduct.

Moreover, we have not “rejected” or “declined to apply”
the compelling interest test in our recent cases. Ante, at
1602-1603. Recent cases have instead affirmed that test as
a fundamental part of our First Amendment doctrine. See,
e.g., Hernandez, 490 U.S., at 699, 109 S.Ct., at 2148-2149;
Hobbie, supra, 480 U.S., at 141-142, 107 S.Ct., at 1049-1050
(rejecting Chief Justice Burger's suggestion in Roy, supra,
476 U.S., at 707-708, 106 S.Ct., at 2156-2157, that free
exercise claims be assessed under a less rigorous “reasonable
means” standard). The cases cited by the Court signal no
retreat from our consistent adherence to the compelling
interest test. In both Bowen v. Roy, supra, and Lyng v.
Northwest Indian Cemetery Protective Assn., 485 U.S. 439,
108 S.Ct. 1319, 99 L.Ed.2d 534 (1988), for example, we
expressly distinguished Sherbert on the ground that the
First Amendment does not “require the Government itself
to behave in ways that the individual believes will further
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his or her spiritual development.... The Free Exercise Clause
simply cannot be understood to require the Government to
conduct its own internal affairs in ways that comport with
the religious beliefs of particular citizens.” Roy, supra, 476
U.S., at 699, 106 S.Ct., at 2152; see Lyng, supra, 485 U.S., at
449, 108 S.Ct., at 1325. This distinction makes sense because
“the Free Exercise Clause is written in **1612  terms of
what the government cannot do to the individual, not in
terms of what the individual can exact from the government.”
Sherbert, supra, 374 U.S., at 412, 83 S.Ct., at 1798 (Douglas,
J., concurring). Because the case sub judice, like the other
cases in which we have applied Sherbert, plainly falls into the
former category, I would apply those established precedents
to the facts of this case.

Similarly, the other cases cited by the Court for the
proposition that we have rejected application of the Sherbert
test outside the unemployment compensation field, ante, at
1603, are distinguishable because they arose in the narrow,
specialized contexts in which we have not traditionally
required *901  the government to justify a burden on
religious conduct by articulating a compelling interest. See
Goldman v. Weinberger, 475 U.S. 503, 507, 106 S.Ct. 1310,
1313, 89 L.Ed.2d 478 (1986) (“Our review of military
regulations challenged on First Amendment grounds is far
more deferential than constitutional review of similar laws or
regulations designed for civilian society”); O'Lone v. Estate
of Shabazz, 482 U.S. 342, 349, 107 S.Ct. 2400, 2404, 96
L.Ed.2d 282 (1987) (“[P]rison regulations alleged to infringe
constitutional rights are judged under a ‘reasonableness'
test less restrictive than that ordinarily applied to alleged
infringements of fundamental constitutional rights”) (citation
omitted). That we did not apply the compelling interest test
in these cases says nothing about whether the test should
continue to apply in paradigm free exercise cases such as the
one presented here.

The Court today gives no convincing reason to depart from
settled First Amendment jurisprudence. There is nothing
talismanic about neutral laws of general applicability or
general criminal prohibitions, for laws neutral toward religion
can coerce a person to violate his religious conscience
or intrude upon his religious duties just as effectively
as laws aimed at religion. Although the Court suggests
that the compelling interest test, as applied to generally
applicable laws, would result in a “constitutional anomaly,”
ante, at 1604, the First Amendment unequivocally makes

freedom of religion, like freedom from race discrimination
and freedom of speech, a “constitutional nor [m],” not an
“anomaly.” Ibid. Nor would application of our established
free exercise doctrine to this case necessarily be incompatible
with our equal protection cases. Cf. Rogers v. Lodge, 458
U.S. 613, 618, 102 S.Ct. 3272, 3276, 73 L.Ed.2d 1012
(1982) (race-neutral law that “ ‘bears more heavily on one
race than another’ ” may violate equal protection) (citation
omitted); Castaneda v. Partida, 430 U.S. 482, 492-495,
97 S.Ct. 1272, 1278-1281, 51 L.Ed.2d 498 (1977) (grand
jury selection). We have in any event recognized that the
Free Exercise Clause protects values distinct from those
protected by the Equal Protection Clause. See Hobbie, 480
U.S., at 141-142, 107 S.Ct., at 1049. As the language of
the *902  Clause itself makes clear, an individual's free
exercise of religion is a preferred constitutional activity.
See, e.g., McConnell, Accommodation of Religion, 1985
S.Ct.Rev. 1, 9 (“[T]he text of the First Amendment itself
‘singles out’ religion for special protections”); P. Kauper,
Religion and the Constitution 17 (1964). A law that makes
criminal such an activity therefore triggers constitutional
concern-and heightened judicial scrutiny-even if it does not
target the particular religious conduct at issue. Our free
speech cases similarly recognize that neutral regulations
that affect free speech values are subject to a balancing,
rather than categorical, approach. See, e.g., United States
v. O'Brien, 391 U.S. 367, 377, 88 S.Ct. 1673, 1679, 20
L.Ed.2d 672 (1968); Renton v. Playtime Theatres, Inc., 475
U.S. 41, 46-47, 106 S.Ct. 925, 928-929, 89 L.Ed.2d 29
(1986); cf. Anderson v. Celebrezze, 460 U.S. 780, 792-794,
103 S.Ct. 1564, 1571-1573, 75 L.Ed.2d 547 (1983) (generally
applicable laws may impinge on free association concerns).
The Court's parade of horribles, ante, at 1605-1606, not
only fails as a reason for discarding the compelling interest
**1613  test, it instead demonstrates just the opposite: that

courts have been quite capable of applying our free exercise
jurisprudence to strike sensible balances between religious
liberty and competing state interests.

Finally, the Court today suggests that the disfavoring of
minority religions is an “unavoidable consequence” under
our system of government and that accommodation of such
religions must be left to the political process.  Ante, at 1606.
In my view, however, the First Amendment was enacted
precisely to protect the rights of those whose religious
practices are not shared by the majority and may be viewed
with hostility. The history of our free exercise doctrine
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amply demonstrates the harsh impact majoritarian rule has
had on unpopular or emerging religious groups such as the
Jehovah's Witnesses and the Amish. Indeed, the words of
Justice Jackson in West Virginia State Bd. of Ed. v. Barnette
(overruling Minersville School Dist. v. Gobitis, 310 U.S. 586,
60 S.Ct. 1010, 84 L.Ed. 1375 (1940)) are apt:

*903  “The very purpose of a Bill of Rights was to
withdraw certain subjects from the vicissitudes of political
controversy, to place them beyond the reach of majorities
and officials and to establish them as legal principles to
be applied by the courts. One's right to life, liberty, and
property, to free speech, a free press, freedom of worship
and assembly, and other fundamental rights may not be
submitted to vote; they depend on the outcome of no
elections.” 319 U.S., at 638, 63 S.Ct., at 1185.

See also United States v. Ballard, 322 U.S. 78, 87, 64 S.Ct.
882, 886-87, 88 L.Ed. 1148 (1944) (“The Fathers of the
Constitution were not unaware of the varied and extreme
views of religious sects, of the violence of disagreement
among them, and of the lack of any one religious creed on
which all men would agree. They fashioned a charter of
government which envisaged the widest possible toleration
of conflicting views”). The compelling interest test reflects
the First Amendment's mandate of preserving religious liberty
to the fullest extent possible in a pluralistic society. For the
Court to deem this command a “luxury,” ante, at 1605, is to
denigrate “[t]he very purpose of a Bill of Rights.”

III

The Court's holding today not only misreads settled First
Amendment precedent; it appears to be unnecessary to this
case. I would reach the same result applying our established
free exercise jurisprudence.

A

There is no dispute that Oregon's criminal prohibition of
peyote places a severe burden on the ability of respondents
to freely exercise their religion. Peyote is a sacrament of
the Native American Church and is regarded as vital to
respondents' ability to practice their religion. See O. Stewart,
Peyote Religion: A History 327-336 (1987) (describing
modern status of peyotism); E. Anderson, Peyote: The

Divine Cactus 41-65 (1980) (describing peyote ceremonies);
Teachings from *904  the American Earth: Indian Religion
and Philosophy 96-104 (D. Tedlock & B. Tedlock eds. 1975)
(same); see also People v. Woody, 61 Cal.2d 716, 721-722,
40 Cal.Rptr. 69, 73-74, 394 P.2d 813, 817-818 (1964). As we
noted in Smith I, the Oregon Supreme Court concluded that
“the Native American Church is a recognized religion, that
peyote is a sacrament of that church, and that respondent's
beliefs were sincerely held.” 485 U.S., at 667, 108 S.Ct., at
1449. Under Oregon law, as construed by that State's highest
court, members of the Native American Church must choose
between carrying out the ritual embodying their religious
beliefs and avoidance of criminal prosecution. That choice is,
in my view, more than sufficient to trigger First Amendment
scrutiny.

There is also no dispute that Oregon has a significant interest
in enforcing laws that **1614  control the possession and use
of controlled substances by its citizens. See, e.g., Sherbert,
374 U.S., at 403, 83 S.Ct., at 1793-94 (religiously motivated
conduct may be regulated where such conduct “pose[s] some
substantial threat to public safety, peace or order”); Yoder, 406
U.S., at 220, 92 S.Ct., at 1535 (“[A]ctivities of individuals,
even when religiously based, are often subject to regulation by
the States in the exercise of their undoubted power to promote
the health, safety, and general welfare”). As we recently
noted, drug abuse is “one of the greatest problems affecting
the health and welfare of our population” and thus “one of
the most serious problems confronting our society today.”
Treasury Employees v. Von Raab, 489 U.S. 656, 668, 674,
109 S.Ct. 1384, 1395, 103 L.Ed.2d 685 (1989). Indeed, under
federal law (incorporated by Oregon law in relevant part,
see Ore.Rev.Stat. § 475.005(6) (1987)), peyote is specifically
regulated as a Schedule I controlled substance, which means
that Congress has found that it has a high potential for abuse,
that there is no currently accepted medical use, and that there
is a lack of accepted safety for use of the drug under medical
supervision. See 21 U.S.C. § 812(b)(1). See generally R.
Julien, A Primer of Drug Action 149 (3d ed. 1981). In light
of our recent decisions holding that the governmental *905
interests in the collection of income tax, Hernandez, 490 U.S.,
at 699-700, 109 S.Ct., at 2148-2149, a comprehensive Social
Security system, see Lee, 455 U.S., at 258-259, 102 S.Ct., at
1055-1056, and military conscription, see Gillette, 401 U.S.,
at 460, 91 S.Ct., at 841, are compelling, respondents do not
seriously dispute that Oregon has a compelling interest in
prohibiting the possession of peyote by its citizens.
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B

Thus, the critical question in this case is whether exempting
respondents from the State's general criminal prohibition
“will unduly interfere with fulfillment of the governmental
interest.” Lee, supra, 455 U.S. at 259, 102 S.Ct., at 1056;
see also Roy, 476 U.S., at 727, 106 S.Ct., at 2166 (“[T]he
Government must accommodate a legitimate free exercise
claim unless pursuing an especially important interest by
narrowly tailored means”); Yoder, supra, 406 U.S., at 221, 92
S.Ct., at 1536; Braunfeld, 366 U.S., at 605-607, 81 S.Ct., at
1146-1148. Although the question is close, I would conclude
that uniform application of Oregon's criminal prohibition is
“essential to accomplish,” Lee, supra, at 455 U.S., at 257,
102 S.Ct., at 1055, its overriding interest in preventing the
physical harm caused by the use of a Schedule I controlled
substance. Oregon's criminal prohibition represents that
State's judgment that the possession and use of controlled
substances, even by only one person, is inherently harmful
and dangerous. Because the health effects caused by the use
of controlled substances exist regardless of the motivation
of the user, the use of such substances, even for religious
purposes, violates the very purpose of the laws that prohibit
them. Cf. State v. Massey, 229 N.C. 734, 51 S.E.2d
179 (denying religious exemption to municipal ordinance
prohibiting handling of poisonous reptiles), appeal dism'd sub
nom. Bunn v. North Carolina, 336 U.S. 942, 69 S.Ct. 813, 93
L.Ed. 1099 (1949). Moreover, in view of the societal interest
in preventing trafficking in controlled substances, uniform
application of the criminal prohibition at issue is essential to
the effectiveness of Oregon's stated interest in preventing any
possession of peyote. Cf. Jacobson v. *906  Massachusetts,
197 U.S. 11, 25 S.Ct. 358, 49 L.Ed. 643 (1905) (denying
exemption from small pox vaccination requirement).

For these reasons, I believe that granting a selective
exemption in this case would seriously impair Oregon's
compelling interest in prohibiting possession of peyote by its
citizens. Under such circumstances, the Free Exercise Clause
does not require the State to accommodate respondents'
religiously motivated conduct. See, e.g., Thomas, 450 U.S., at
719, 101 S.Ct., at 1432-33. Unlike in Yoder, where we noted
that “[t]he record strongly indicates that accommodating the
**1615  religious objections of the Amish by forgoing one,

or at most two, additional years of compulsory education

will not impair the physical or mental health of the child, or
result in an inability to be self-supporting or to discharge the
duties and responsibilities of citizenship, or in any other way
materially detract from the welfare of society,” 406 U.S., at
234, 92 S.Ct., at 1542; see also id., at 238-240, 92 S.Ct., at
1544-1545 (WHITE, J., concurring), a religious exemption in
this case would be incompatible with the State's interest in
controlling use and possession of illegal drugs.

Respondents contend that any incompatibility is belied by
the fact that the Federal Government and several States
provide exemptions for the religious use of peyote, see 21
CFR § 1307.31 (1989); 307 Or., at 73, n. 2, 763 P.2d, at
148, n. 2 (citing 11 state statutes that expressly exempt
sacramental peyote use from criminal proscription). But
other governments may surely choose to grant an exemption
without Oregon, with its specific asserted interest in uniform
application of its drug laws, being required to do so by the
First Amendment. Respondents also note that the sacramental
use of peyote is central to the tenets of the Native American
Church, but I agree with the Court, ante, at 1604, that because
“ ‘[i]t is not within the judicial ken to question the centrality of
particular beliefs or practices to a faith,’ ” quoting Hernandez,
supra, at 699, 109 S.Ct., at 2148, our determination of the
constitutionality of Oregon's general criminal prohibition
cannot, and should not, turn on the centrality of the particular
*907  religious practice at issue. This does not mean, of

course, that courts may not make factual findings as to
whether a claimant holds a sincerely held religious belief that
conflicts with, and thus is burdened by, the challenged law.
The distinction between questions of centrality and questions
of sincerity and burden is admittedly fine, but it is one that is
an established part of our free exercise doctrine, see Ballard,
322 U.S., at 85-88, 64 S.Ct., at 885-87, and one that courts are
capable of making. See Tony and Susan Alamo Foundation
v. Secretary of Labor, 471 U.S. 290, 303-305, 105 S.Ct.1953,
1962-1963, 85 L.Ed.2d 278 (1985).

I would therefore adhere to our established free exercise
jurisprudence and hold that the State in this case has a
compelling interest in regulating peyote use by its citizens
and that accommodating respondents' religiously motivated
conduct “will unduly interfere with fulfillment of the
governmental interest.” Lee, supra, 455 U.S., at 259, 102
S.Ct., at 1056. Accordingly, I concur in the judgment of the
Court.
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Justice BLACKMUN, with whom Justice BRENNAN and
Justice MARSHALL join, dissenting.
This Court over the years painstakingly has developed a
consistent and exacting standard to test the constitutionality
of a state statute that burdens the free exercise of religion.
Such a statute may stand only if the law in general, and the
State's refusal to allow a religious exemption in particular, are
justified by a compelling interest that cannot be served by less

restrictive means. 1

**1616  *908  Until today, I thought this was a settled
and inviolate principle of this Court's First Amendment
jurisprudence. The majority, however, perfunctorily
dismisses it as a “constitutional anomaly.” Ante, at 1604.
As carefully detailed in Justice O'CONNOR's concurring
opinion, ante, p. 1606, the majority is able to arrive at
this view only by mischaracterizing this Court's precedents.
The Court discards leading free exercise cases such as
Cantwell v. Connecticut, 310 U.S. 296, 60 S.Ct. 900, 84
L.Ed. 1213 (1940), and Wisconsin v. Yoder, 406 U.S. 205,
92 S.Ct. 1526, 32 L.Ed.2d 15 (1972), as “hybrid.” Ante, at
1602. The Court views traditional free exercise analysis as
somehow inapplicable to criminal prohibitions (as opposed
to conditions on the receipt of benefits), and to state laws of
general applicability (as opposed, presumably, to laws that
expressly single out religious practices). Ante, at 1603-1604.
The Court cites cases in which, due to various exceptional
circumstances, we found strict scrutiny inapposite, to hint
that the Court has repudiated that standard altogether.
Ante, at 1602-1603. In short, it effectuates a wholesale
overturning of settled law concerning the Religion Clauses
of our Constitution. One hopes that the Court is aware of
the consequences, and that its result is not a product of
overreaction to the serious problems the country's drug crisis
has generated.

This distorted view of our precedents leads the majority to
conclude that strict scrutiny of a state law burdening the free
exercise of religion is a “luxury” that a well-ordered society
*909  cannot afford, ante, at 1605, and that the repression

of minority religions is an “unavoidable consequence of
democratic government.” Ante, at 1606. I do not believe
the Founders thought their dearly bought freedom from
religious persecution a “luxury,” but an essential element of
liberty-and they could not have thought religious intolerance

“unavoidable,” for they drafted the Religion Clauses precisely
in order to avoid that intolerance.

For these reasons, I agree with Justice O'CONNOR's analysis
of the applicable free exercise doctrine, and I join parts

I and II of her opinion. 2  As she points out, “the critical
question in this case is whether exempting respondents from
the State's general criminal prohibition ‘will unduly interfere
with fulfillment of the governmental interest.’ ” Ante, at 1614,
quoting United States v. Lee, 455 U.S. 252, 259, 102 S.Ct.
1051, 1056, 71 L.Ed.2d 127 (1982). I do disagree, however,
with her specific answer to that question.

I

In weighing the clear interest of respondents Smith and Black
(hereinafter respondents) in the free exercise of their religion
**1617  against Oregon's asserted interest in enforcing its

drug laws, it is important to articulate in precise terms the
state interest involved. It is not the State's broad interest
*910  in fighting the critical “war on drugs” that must be

weighed against respondents' claim, but the State's narrow
interest in refusing to make an exception for the religious,
ceremonial use of peyote. See Bowen v. Roy, 476 U.S.
693, 728, 106 S.Ct. 2147, 2167, 90 L.Ed.2d 735 (1986)
(O'CONNOR, J., concurring in part and dissenting in part)
(“This Court has consistently asked the Government to
demonstrate that unbending application of its regulation
to the religious objector ‘is essential to accomplish an
overriding governmental interest,’ ” quoting Lee, 455 U.S.,
at 257-258, 102 S.Ct., at 1055); Thomas v. Review Bd.
of Indiana Employment Security Div., 450 U.S. 707, 719,
101 S.Ct. 1425, 1432, 67 L.Ed.2d 624 (1981) (“focus of
the inquiry” concerning State's asserted interest must be
“properly narrowed”); Yoder, 406 U.S., at 221, 92 S.Ct.,
at 1536 (“Where fundamental claims of religious freedom
are at stake,” the Court will not accept a State's “sweeping
claim” that its interest in compulsory education is compelling;
despite the validity of this interest “in the generality of
cases, we must searchingly examine the interests that the
State seeks to promote ... and the impediment to those
objectives that would flow from recognizing the claimed
Amish exemption”). Failure to reduce the competing interests
to the same plane of generality tends to distort the weighing
process in the State's favor. See Clark, Guidelines for the
Free Exercise Clause, 83 Harv.L.Rev. 327, 330-331 (1969)



Employment Div., Dept. of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990)
110 S.Ct. 1595, 52 Fair Empl.Prac.Cas. (BNA) 855, 53 Empl. Prac. Dec. P 39,826...

17

(“The purpose of almost any law can be traced back to one or
another of the fundamental concerns of government: public
health and safety, public peace and order, defense, revenue.
To measure an individual interest directly against one of these
rarified values inevitably makes the individual interest appear
the less significant”); Pound, A Survey of Social Interests,
57 Harv.L.Rev. 1, 2 (1943) (“When it comes to weighing or
valuing claims or demands with respect to other claims or
demands, we must be careful to compare them on the same
plane ... [or else] we may decide the question in advance in
our very way of putting it”).

The State's interest in enforcing its prohibition, in order
to be sufficiently compelling to outweigh a free exercise
claim, *911  cannot be merely abstract or symbolic. The
State cannot plausibly assert that unbending application of
a criminal prohibition is essential to fulfill any compelling
interest, if it does not, in fact, attempt to enforce that
prohibition. In this case, the State actually has not evinced any
concrete interest in enforcing its drug laws against religious
users of peyote. Oregon has never sought to prosecute
respondents, and does not claim that it has made significant

enforcement efforts against other religious users of peyote. 3

The State's asserted interest thus amounts only to the symbolic
preservation of an unenforced prohibition. But a government
interest in “symbolism, even symbolism for so worthy a cause
as the abolition of unlawful drugs,” Treasury Employees v.
Von Raab, 489 U.S. 656, 687, 109 S.Ct. 1384, 1402, 103
L.Ed.2d 685 (1989) (SCALIA, J., dissenting), cannot suffice
to abrogate the constitutional rights of individuals.

Similarly, this Court's prior decisions have not allowed a
government to rely on mere speculation about potential
harms, but have demanded evidentiary support for a refusal
to allow a religious exception. See Thomas, 450 U.S., at
719, 101 S.Ct., at 1432 (rejecting State's reasons for refusing
religious exemption, for lack of “evidence in the record”);
Yoder, 406 U.S., at 224-229, 92 S.Ct., at 1537-38 (rejecting
State's argument concerning the dangers of a religious
exemption as speculative, and unsupported by the record);
Sherbert v. Verner, 374 U.S. 398, 407, 83 S.Ct. 1790, 1795, 10
L.Ed.2d 965 (1963) **1618  (“[T]here is no proof whatever
to warrant such fears ... as those which the [State] now
advance[s]”). In this case, the State's justification for refusing
to recognize an exception to its criminal laws for religious
peyote use is entirely speculative.

The State proclaims an interest in protecting the health and
safety of its citizens from the dangers of unlawful drugs.
It offers, however, no evidence that the religious use of

peyote *912  has ever harmed anyone. 4  The factual findings
of other courts cast doubt on the State's assumption that
religious use of peyote is harmful. See State v. Whittingham,
19 Ariz.App. 27, 30, 504 P.2d 950, 953 (1973) (“[T]he State
failed to prove that the quantities of peyote used in the
sacraments of the Native American Church are sufficiently
harmful to the health and welfare of the participants so as to
permit a legitimate intrusion under the State's police power”);
People v. Woody, 61 Cal.2d 716, 722-723, 40 Cal.Rptr. 69,
74, 394 P.2d 813, 818 (1964) ( “[A]s the Attorney General ...
admits, ... the opinion of scientists and other experts is ‘that
peyote ... works no permanent deleterious injury to the Indian’
”).

The fact that peyote is classified as a Schedule I controlled
substance does not, by itself, show that any and all uses
of peyote, in any circumstance, are inherently harmful
and dangerous. The Federal Government, which created
the classifications of unlawful drugs from which Oregon's
drug laws are derived, apparently does not find peyote so

dangerous as to preclude an exemption for religious use. 5

Moreover, *913  other Schedule I drugs have lawful uses.
See Olsen v. Drug Enforcement Admin., 279 U.S.App.D.C. 1,
6, n. 4, 878 F.2d 1458, 1463, n. 4 (medical and research uses
of marijuana).

The carefully circumscribed ritual context in which
respondents used peyote is far removed from the irresponsible

and unrestricted recreational use of unlawful drugs. 6  The
Native American Church's internal restrictions on, and
supervision of, its members' use of peyote substantially
obviate the State's health and safety concerns. See Olsen,
id., at 10, 878 F.2d, at 1467 (“ ‘The Administrator [of the
Drug Enforcement Administration **1619  (DEA)] finds
that ... the Native American Church's use of peyote is
isolated to specific ceremonial occasions,’ ” and so “ ‘an
accommodation can be made for a religious organization
which uses peyote in circumscribed ceremonies' ” (quoting
DEA Final Order)); id., at 7, 878 F.2d, at 1464 (“[F]or
members of the Native American Church, use of peyote
outside the ritual is sacrilegious”); Woody, 61 Cal.2d, at 721,
394 P.2d, at 817 (“[T]o use peyote for nonreligious purposes
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is sacrilegious”); R. Julien, A Primer of Drug Action 148
(3d ed. 1981) (“[P]eyote is seldom abused by members of
the Native American *914  Church”); Slotkin, The Peyote
Way, in Teachings from the American Earth 96, 104 (D.
Tedlock & B. Tedlock eds. 1975) (“[T]he Native American
Church ... refuses to permit the presence of curiosity seekers
at its rites, and vigorously opposes the sale or use of Peyote
for non-sacramental purposes”); Bergman, Navajo Peyote
Use: Its Apparent Safety, 128 Am.J. Psychiatry 695 (1971)

(Bergman). 7

Moreover, just as in Yoder, the values and interests of those
seeking a religious exemption in this case are congruent, to a
great degree, with those the State seeks to promote through
its drug laws. See Yoder, 406 U.S., at 224, 228-229, 92
S.Ct., at 1540 (since the Amish accept formal schooling up
to 8th grade, and then provide “ideal” vocational education,
State's interest in enforcing its law against the Amish
is “less substantial than ... for children generally”); id.,
at 238, 92 S.Ct., at 1544 (WHITE, J., concurring). Not
only does the church's doctrine forbid nonreligious use of
peyote; it also generally advocates self-reliance, familial
responsibility, and abstinence from alcohol. See Brief for
Association on American Indian Affairs et al. as Amici Curiae
33-34 (the church's “ethical code” has four parts: brotherly
love, care of family, self-reliance, and avoidance of alcohol
(quoting from the church membership card)); Olsen, 279
U.S.App.D.C., at 7, 878 F.2d, at 1464 (the Native American
Church, “for all purposes other than the special, stylized
ceremony, reinforced the state's prohibition”);  *915  Woody,
61 Cal.2d, at 721-722, n. 3, 394 P.2d, at 818, n. 3 (“[M]ost
anthropological authorities hold Peyotism to be a positive,
rather than negative, force in the lives of its adherents ... the
church forbids the use of alcohol ...”). There is considerable
evidence that the spiritual and social support provided by the
church has been effective in combating the tragic effects of
alcoholism on the Native American population. Two noted
experts on peyotism, Dr. Omer C. Stewart and Dr. Robert
Bergman, testified by affidavit to this effect on behalf of
respondent Smith before the Employment Appeal Board.
Smith Tr., Exh. 7; see also E. Anderson, Peyote: The Divine
Cactus 165-166 (1980) (research by Dr. Bergman suggests
“that the religious use of peyote seemed to be directed
in an ego-strengthening direction with an emphasis on
interpersonal relationships where each individual is assured
of his own significance as well as the support of the group”;

many people have “ ‘come through difficult crises with
the help of this religion.... It provides real help in seeing
themselves not as people whose place and way in the world
is gone, but as people whose way can be strong enough
to change and meet new challenges' ” (quoting Bergman
698)); Pascarosa & Futterman, Ethnopsychedelic Therapy for
Alcoholics: Observations in the Peyote Ritual of the Native
American Church, 8 J. of Psychedelic Drugs, No. 3, p. 215
(1976) (religious peyote use has been helpful in overcoming
alcoholism); Albaugh & Anderson, Peyote in the Treatment of
Alcoholism among American Indians, 131 Am.J. Psychiatry
1247, 1249 (1974) (“[T]he **1620  philosophy, teachings,
and format of the [Native American Church] can be of
great benefit to the Indian alcoholic”); see generally O.
Stewart, Peyote Religion 75 et seq. (1987) (noting frequent
observations, across many tribes and periods in history, of
correlation between peyotist religion and abstinence from
alcohol). Far from promoting the lawless and irresponsible
use of drugs, Native American Church members' spiritual
*916  code exemplifies values that Oregon's drug laws are

presumably intended to foster.

The State also seeks to support its refusal to make an
exception for religious use of peyote by invoking its interest
in abolishing drug trafficking. There is, however, practically
no illegal traffic in peyote. See Olsen, 279 U.S.App.D.C.,
at 6, 7, 878 F.2d, at 1463, 1467 (quoting DEA Final
Order to the effect that total amount of peyote seized and
analyzed by federal authorities between 1980 and 1987
was 19.4 pounds; in contrast, total amount of marijuana
seized during that period was over 15 million pounds).
Also, the availability of peyote for religious use, even if
Oregon were to allow an exemption from its criminal laws,
would still be strictly controlled by federal regulations,
see 21 U.S.C. §§ 821-823 (registration requirements for
distribution of controlled substances); 21 CFR § 1307.31
(1989) (distribution of peyote to Native American Church
subject to registration requirements), and by the State of
Texas, the only State in which peyote grows in significant
quantities. See Texas Health & Safety Code Ann. § 481.111
(1990 pamphlet); Texas Admin.Code, Tit. 37, pt. 1, ch. 13,
Controlled Substances Regulations, §§ 13.35-13.41 (1989);
Woody, 61 Cal.2d, at 720, 394 P.2d, at 816 (peyote is “found
in the Rio Grande Valley of Texas and northern Mexico”).
Peyote simply is not a popular drug; its distribution for use
in religious rituals has nothing to do with the vast and violent
traffic in illegal narcotics that plagues this country.
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Finally, the State argues that granting an exception for
religious peyote use would erode its interest in the uniform,
fair, and certain enforcement of its drug laws. The State
fears that, if it grants an exemption for religious peyote
use, a flood of other claims to religious exemptions will
follow. It would then be placed in a dilemma, it says,
between allowing a patchwork of exemptions that would
hinder its law enforcement efforts, and risking a violation of
the Establishment Clause by arbitrarily limiting its religious
exemptions. This *917  argument, however, could be made
in almost any free exercise case. See Lupu, Where Rights
Begin: The Problem of Burdens on the Free Exercise of
Religion, 102 Harv.L.Rev. 933, 947 (1989) (“Behind every
free exercise claim is a spectral march; grant this one, a
voice whispers to each judge, and you will be confronted
with an endless chain of exemption demands from religious
deviants of every stripe”). This Court, however, consistently
has rejected similar arguments in past free exercise cases,
and it should do so here as well. See Frazee v. Illinois
Dept. of Employment Security, 489 U.S. 829, 835, 109
S.Ct. 1514, 1518, 103 L.Ed.2d 914 (1989) (rejecting State's
speculation concerning cumulative effect of many similar
claims); Thomas, 450 U.S., at 719, 101 S.Ct., at 1432 (same);
Sherbert, 374 U.S., at 407, 83 S.Ct., at 1795.

The State's apprehension of a flood of other religious
claims is purely speculative. Almost half the States, and
the Federal Government, have maintained an exemption for
religious peyote use for many years, and apparently have not
found themselves overwhelmed by claims to other religious

exemptions. 8  Allowing an exemption for religious **1621
peyote use *918  would not necessarily oblige the State
to grant a similar exemption to other religious groups. The
unusual circumstances that make the religious use of peyote
compatible with the State's interests in health and safety and in
preventing drug trafficking would not apply to other religious
claims. Some religions, for example, might not restrict drug
use to a limited ceremonial context, as does the Native
American Church. See, e.g., Olsen, 279 U.S.App.D.C., at 7,
878 F.2d, at 1464 (“[T]he Ethiopian Zion Coptic Church ...
teaches that marijuana is properly smoked ‘continually all
day’ ”). Some religious claims, see n. 8, supra, involve drugs
such as marijuana and heroin, in which there is significant
illegal traffic, with its attendant greed and violence, so that
it would be difficult to grant a religious exemption without

seriously compromising law enforcement efforts. 9  That the
State might grant an exemption for religious peyote use, but
deny other religious claims arising in different circumstances,
would not violate the Establishment Clause. Though the State
must treat all religions equally, and not favor one over another,
this obligation is fulfilled by the uniform application of the
“compelling interest” test to all free exercise claims, not by
reaching uniform results as to all claims. A showing that
religious peyote use does not unduly interfere with the State's
interests is “one that probably few other religious groups
or sects could make,” Yoder, 406 U.S., at 236, 92 S.Ct.,
at 1543; this does not mean that an exemption limited to
peyote use is tantamount to an establishment of religion.
See Hobbie v. Unemployment Appeals Comm'n of Fla., 480
U.S. 136, 144-145, 107 S.Ct. 1046, 1051, 94 L.Ed.2d 190
(1987) ( “[T]he government may (and *919  sometimes
must) accommodate religious practices and ... may do so
without violating the Establishment Clause”); Yoder, 406
U.S., at 220-221, 92 S.Ct., at 1536 (“Court must not ignore
the danger that an exception from a general [law] ... may run
afoul of the Establishment Clause, but that danger cannot be
allowed to prevent any exception no matter how vital it may
be to the protection of values promoted by the right of free
exercise”); id., at 234, n. 22, 92 S.Ct., at 1542, n. 22.

II

Finally, although I agree with Justice O'CONNOR that courts
should refrain from delving into questions whether, as a
matter of religious doctrine, a particular practice is “central”
to the religion, ante, at 1614, I do not think this means that
the courts must turn a blind eye to the severe impact of a
State's restrictions on the adherents of a minority religion. Cf.
Yoder, 406 U.S., at 219, 92 S.Ct., at 1535 (since “education
is inseparable from and a part of the basic tenets of their
religion ... [, just as] baptism, **1622  the confessional,
or a sabbath may be for others,” enforcement of State's
compulsory education law would “gravely endanger if not
destroy the free exercise of respondents' religious beliefs”).

Respondents believe, and their sincerity has never been at
issue, that the peyote plant embodies their deity, and eating
it is an act of worship and communion. Without peyote, they
could not enact the essential ritual of their religion. See Brief
for Association on American Indian Affairs et al. as Amici
Curiae 5-6 (“To the members, peyote is consecrated with
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The American Indian Religious Freedom Act, in itself,
may not create rights enforceable against government
action restricting religious freedom, but this Court must
scrupulously apply its free exercise analysis to the religious
claims of Native Americans, however unorthodox they may
be. Otherwise, both the First Amendment and the stated
policy of Congress will offer to Native Americans merely an
unfulfilled and hollow promise.

III

For these reasons, I conclude that Oregon's interest in
enforcing its drug laws against religious use of peyote is
not sufficiently compelling to outweigh respondents' right
to the free exercise of their religion. Since the State could
not constitutionally enforce its criminal prohibition against
respondents, **1623  the interests underlying the State's
drug laws cannot justify its denial of unemployment benefits.
Absent such justification, the State's regulatory interest in
denying benefits for religiously motivated “misconduct,” see
ante, at 1598, is indistinguishable from the state interests this
Court has rejected in Frazee, Hobbie, Thomas, and Sherbert.
The State of Oregon cannot, consistently with the Free
Exercise Clause, deny respondents unemployment benefits.

I dissent.

All Citations

494 U.S. 872, 110 S.Ct. 1595, 108 L.Ed.2d 876, 52 Fair
Empl.Prac.Cas. (BNA) 855, 53 Empl. Prac. Dec. P 39,826, 58
USLW 4433, Unempl.Ins.Rep. (CCH) P 21,933

powers to heal body, mind and spirit. It is a teacher; it teaches 
the way to spiritual life through living in harmony and balance 
with the forces of the Creation. The rituals are an integral 
part of the life process. They embody a form of worship in 
which the sacrament Peyote is the means for communicating 
with the Great Spirit”). See also O. Stewart, Peyote Religion 
327-330 (1987) (description of peyote ritual); *920  T. 
Hillerman, People of Darkness 153 (1980) (description of 
Navajo peyote ritual).

If Oregon can constitutionally prosecute them for this act of 
worship, they, like the Amish, may be “forced to migrate 
to some other and more tolerant region.” Yoder, 406 U.S., 
at 218, 92 S.Ct., at 1534-1535. This potentially devastating 
impact must be viewed in light of the federal policy-reached 
in reaction to many years of religious persecution and 
intolerance-of protecting the religious freedom of Native 
Americans. See American Indian Religious Freedom Act, 92 
Stat. 469, 42 U.S.C. § 1996 (1982 ed.) (“[I]t shall be the policy 
of the United States to protect and preserve for American 
Indians their inherent right of freedom to believe, express, and 
exercise the traditional religions ..., including but not limited 
to access to sites, use and possession of sacred objects, and 
the freedom to worship through ceremonials and traditional

rites”). 10  Congress recognized that certain substances, such 
as peyote, “have religious significance because they are 
sacred, they have power, they heal, they are necessary to the 
exercise of *921  the rites of the religion, they are necessary 
to the cultural integrity of the tribe, and, therefore, religious 
survival.” H.R.Rep. No. 95-1308, p. 2 (1978), U.S.Code 
Cong. & Admin.News 1978, pp. 1262, 1263.
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Synopsis
The Circuit Court, Green County, Wisconsin, found
defendants guilty of violating compulsory education law, and
they appealed. The Wisconsin Supreme Court, 49 Wis.2d 430,
182 N.W.2d 539, reversed, and certiorari was granted. The
Supreme Court, Mr. Chief Justice Burger, held that the First
and Fourteenth Amendments prevent a state from compelling
Amish parents to cause their children, who have graduated
from the eighth grade, to attend formal high school to age 16.

Affirmed.

Mr. Justice Powell and Mr. Justice Rehnquist took no part
in the consideration or decision of the case; Mr. Justice
Stewart, with whom Mr. Justice Brennan joined, concurred
and filed an opinion; Mr. Justice White, with whom Mr.
Justice Brennan and Mr. Justice Stewart joined, concurred and
filed an opinion; Mr. Justice Douglas dissented in part and
filed an opinion.

Procedural Posture(s): On Appeal.

**1528  *205  Syllabus *

Respondents, members of the Old Order Amish religion and
the Conservative Amish Mennonite Church, were convicted
of violating Wisconsin's compulsory school attendance law
(which requires a child's school attendance until age 16)
by declining to send their children to public or private
school after they had graduated from the eighth grade. The
evidence showed that the Amish provide continuing informal
vocational education to their children designed to prepare
them for life in the rural Amish community. The evidence also

showed that respondents sincerely believed that high school
attendance was contrary to the Amish religion and way of life
and that they would endanger their own salvation and that of
their children by complying with the law. The State Supreme
Court sustained respondents' claim that application of the
compulsory school-attendance law to them violated their
rights under the Free Exercise Clause of the First Amendment,
made applicable to the States by the Fourteenth Amendment.
Held:

1. The State's interest in universal education is not totally
free from a balancing process when it impinges on other
fundamental rights, such as those specifically protected by
the Free Exercise Clause of the First Amendment and the
traditional interest in parents with respect to the religious
upbringing of their children. Pp. 1532—1533.

2. Respondents have amply supported their claim that
enforcement of the compulsory formal education requirement
after the eighth grade would gravely endanger if not destroy
the free exercise of their religious beliefs. Pp. 1533—1535.

3. Aided by a history of three centuries as an identifiable
religious sect and a long history as a successful and self-
sufficient segment of American society, the Amish have
demonstrated the sincerity of their religious beliefs, the
interrelationship of belief with their mode of life, the vital role
that belief and daily conduct play in the continuing survival
of Old Order Amish communities, and the hazards presented
by the State's enforcement of a statute generally valid as to
others. Beyond this, they have *206  carried the difficult
burden of demonstrating the adequacy of their alternative
mode of continuing informal vocational education in terms of
the overall interests that the State relies on in support of its
program of compulsory high school education. In light of this
showing, and weighing the minimal difference between what
the State would require and what the Amish already accept, it
was incumbent on the State to show with more particularity
how its admittedly strong interest in compulsory education
would be adversely affected by granting an exemption to the
Amish. p(p). granting an exemption to the Amish. Pp.

**1529  4. The State's claim that it is empowered, as parens
patriae, to extend the benefit of secondary education to
children regardless of the wishes of their parents cannot
be sustained against a free exercise claim of the nature
revealed by this record, for the Amish have introduced
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convincing evidence that accommodating their religious
objections by foregoing one or two additional years of
compulsory education will not impair the physical or mental
health of the child, or result in an inability to be self-
supporting or to discharge the duties and responsibilities of
citizenship, or in any other way materially detract from the
welfare of society. Pp. 1540—1542.

49 Wis.2d 430, 182 N.W.2d 539, affirmed.
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John William Calhoun, Madison, Wis., for petitioner.

William B. Ball, Harrisburg, Pa., for respondent.

Opinion

*207  Mr. Chief Justice BURGER delivered the opinion of
the Court.

On petition of the State of Wisconsin, we granted the
writ of certiorari in this case to review a decision of
the Wisconsin Supreme Court holding that respondents'
convictions for violating the State's compulsory school-
attendance law were invalid under the Free Exercise Clause of
the First Amendment to the United States Constitution made
applicable to the States by the Fourteenth Amendment. For
the reasons hereafter stated we affirm the judgment of the
Supreme Court of Wisconsin.

Respondents Jonas Yoder and Wallace Miller are members of
the Old Order Amish religion, and respondent Adin Yutzy is a
member of the Conservative Amish Mennonite Church. They
and their families are residents of Green County, Wisconsin.
Wisconsin's compulsory school-attendance law required them
to cause their children to attend public or private school until
reaching age 16 but the respondents declined to send their
children, ages 14 and 15, to public school after they complete

the eighth grade. 1  The children were not enrolled in any
private school, or within any recognized exception to the

compulsory-attendance law, 2  and they are conceded to be
subject to the Wisconsin statute.

*208  On complaint of the school district administrator for
the public schools, respondents were charged, tried, and
convicted of violating the compulsory-attendance law in

Green County Court and **1530  were fined the sum of

$5 each. 3  Respondents defended on the ground that the
application *209  of the compulsory-attendance law violated

their rights under the First and Fourteenth Amendments. 4

The trial testimony showed that respondents believed, in
accordance with the tenets of Old Order Amish communities
generally, that their children's attendance at high school,
public or private, was contrary to the Amish religion and way
of life. They believed that by sending their children to high
school, they would not only expose themselves to the danger
of the censure of the church community, but, as found by the
county court, also endanger their own salvation and that of
their children. The State stipulated that respondents' religious
beliefs were sincere.

In support of their position, respondents presented as expert
witnesses scholars on religion and education whose testimony
is uncontradicted. They expressed their opinions on the
relationship of the Amish belief concerning school attendance
to the more general tenets of their religion, and described
the impact that compulsory high school attendance could
have on the continued survival of Amish communities as
they exist in the United States today. The history of the
Amish  *210  sect was given in some detail, beginning
with the Swiss Anabaptists of the 16th century who rejected
institutionalized churches and sought to return to the early,
simple, Christian life de-emphasizing material success,
rejecting the competitive spirit, and seeking to insulate
themselves from the modern world. As a result of their
common heritage, Old Order Amish communities today are
characterized by a fundamental belief that salvation requires
life in a church community separate and apart from the world
and worldly influence. This concept of life aloof from the
world and its values is central to their faith.

A related feature of Old Order Amish communities is their
devotion to a life in harmony with nature and the soil, as
exemplified by the simple life of the early Christian era
that continued in America during much of our early national
life. Amish beliefs require members of the community to
make their living by farming or closely related activities.
Broadly speaking, the Old Order Amish religion pervades
and determines the entire mode of life of its adherents. Their
conduct is regulated in great detail by the Ordnung, or rules,
of the church community. Adult baptism, which occurs in
late adolescence, is the time at which Amish young people
voluntarily undertake heavy obligations, not unlike the Bar
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Mitzvah of **1531  the Jews, to abide by the rules of the

church community. 5

Amish objection to formal education beyond the eighth grade
is firmly grounded in these central religious concepts. They
object to the high school, and higher education generally,
because the values they teach *211  are in marked variance
with Amish values and the Amish way of life; they view
secondary school education as an impermissible exposure of
their children to a ‘wordly’ influence in conflict with their
beliefs. The high school tends to emphasize intellectual and
scientific accomplishments, self-distinction, competitiveness,
worldly success, and social life with other students. Amish
society emphasizes informal learning-through-doing; a life
of ‘goodness,’ rather than a life of intellect; wisdom, rather
than technical knowledge, community welfare, rather than
competition; and separation from, rather than integration
with, contemporary worldly society.

Formal high school education beyond the eighth grade is
contrary to Amish beliefs, not only because it places Amish
children in an environment hostile to Amish beliefs with
increasing emphasis on competition in class work and sports
and with pressure to conform to the styles, manners, and
ways of the peer group, but also because it takes them away
from their community, physically and emotionally, during the
crucial and formative adolescent period of life. During this
period, the children must acquire Amish attitudes favoring
manual work and self-reliance and the specific skills needed
to perform the adult role of an Amish farmer or housewife.
They must learn to enjoy physical labor. Once a child has
learned basic reading, writing, and elementary mathematics,
these tratis, skills, and attitudes admittedly fall within the
category of those best learned through example and ‘doing’
rather than in a classroom. And, at this time in life, the Amish
child must also grow in his faith and his relationship to the
Amish community if he is to be prepared to accept the heavy
obligations imposed by adult baptism. In short, high school
attendance with teachers who are not of the Amish faith—
and may even be hostile to it—interposes a serious barrier
to the integration of the Amish child into  *212  the Amish
religious community. Dr. John Hostetler, one of the experts
on Amish society, testified that the modern high school is not
equipped, in curriculum or social environment, to impart the
values promoted by Amish society.

The Amish do not object to elementary education through
the first eight grades as a general proposition because they
agree that their children must have basic skills in the ‘three
R's' in order to read the Bible, to be good farmers and
citizens, and to be able to deal with non-Amish people when
necessary in the course of daily affairs. They view such a
basic education as acceptable because it does not significantly
expose their children to wordly values or interfere with
their development in the Amish community during the
crucial adolescent period. While Amish accept compulsory
elementary education generally, wherever possible they have
established their own elementary schools in many respects
like the small local schools of the past. In the Amish
belief higher learning tends to develop values they reject as
influences that alienate man from God.

On the basis of such considerations, Dr. Hostetler testified
that compulsory high school attendance could not only result
in great psychological harm to Amish children, because of
the conflicts it would produce, but would also, in his opinion,
ultimately result in the destruction of the Old Order Amish
church community as it exists in the United States **1532
today. The testimony of Dr. Donald A. Erickson, an expert
witness on education, also showed that the Amish succeed
in preparing their high school age children to be productive
members of the Amish community. He described their system
of learning through doing the skills directly relevant to their
adult roles in the Amish community as ‘ideal’ and perhaps
superior to ordinary high school education. The evidence also
showed that the Amish have an excellent *213  record as law-
abiding and generally self-sufficient members of society.

Although the trial court in its careful findings determined
that the Wisconsin compulsory school-attendance law ‘does
interfere with the freedom of the Defendants to act in
accordance with their sincere religious belief’ it also
concluded that the requirement of high school attendance
until age 16 was a ‘reasonable and constitutional’ exercise
of governmental power, and therefore denied the motion to
dismiss the charges. The Wisconsin Circuit Court affirmed
the convictions. The Wisconsin Supreme Court, however,
sustained respondents' claim under the Free Exercise Clause
of the First Amendment and reversed the convictions. A
majority of the court was of the opinion that the State
had failed to make an adequate showing that its interest
in ‘establishing and maintaining an educational system
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overrides the defendants' right to the free exercise of their
religion.’ 49 Wis.2d 430, 447, 182 N.W.2d 539, 547 (1971).

I
 There is no doubt as to the power of a State, having a
high responsibility for education of its citizens, to impose
reasonable regulations for the control and duration of basic
education. See, e.g., Pierce v. Society of Sisters, 268 U.S.
510, 534, 45 S.Ct. 571, 573, 69 L.Ed. 1070 (1925). Providing
public schools ranks at the very apex of the function of a
State. Yet even this paramount responsibility was, in Pierce,
made to yield to the right of parents to provide an equivalent
education in a privately operated system. There the Court held
that Oregon's statute compelling attendance in a public school
from age eight to age 16 unreasonably interfered with the
interest of parents in directing the rearing of their off-spring,
including their education in church-operated schools. As that
case suggests, the values of parental direction of the religious
upbringing  *214  and education of their children in their
early and formative years have a high place in our society.
See also Ginsberg v. New York, 390 U.S. 629, 639, 88 S.Ct.
1274, 1280, 20 L.Ed.2d 195 (1968); Meyer v. Nebraska, 262
U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042 (1923); cf. Rowan v.
United States Post Office Dept., 397 U.S. 728, 90 S.Ct. 1484,
25 L.Ed.2d 736 (1970). Thus, a State's interest in universal
education, however highly we rank it, is not totally free from
a balancing process when it impinges on fundamental rights
and interests, such as those specifically protected by the Free
Exercise Clause of the First Amendment, and the traditional
interest of parents with respect to the religious upbringing of
their children so long as they, in the words of Pierce, ‘prepare
(them) for additional obligations.’ 268 U.S., at 535, 45 S.Ct.,
at 573.

 It follows that in order for Wisconsin to compel school
attendance beyond the eighth grade against a claim that such
attendance interferes with the practice of a legitimate religious
belief, it must appear either that the State does not deny the
free exercise of religious belief by its requirement, or that
there is a state interest of sufficient magnitude to override the
interest claiming protection under the Free Exercise Clause.
Long before there was general acknowledgment of the need
for universal formal education, the Religion Clauses had
specifically and firmly fixed the right to free exercise of
religious beliefs, and buttressing this fundamental right was
an equally firm, even if less explicit, prohibition against the
establishment of any religion by government. The values

underlying these two provisions relating **1533  to religion
have been zealously protected, sometimes even at the expense
of other interests of admittedly high social importance.
The invalidation of financial aid to parochial schools by
government grants for a salary subsidy for teachers is but one
example of the extent to which courts have gone in this regard,
notwithstanding that such aid programs were legislatively
determined to be in the public interest and the service of sound
educational policy by States and by Congress. *215  Lemon
v. Kurtzman, 403 U.S. 602, 91 S.Ct. 2105, 29 L.Ed.2d 745
(1971); Tilton v. Richardson, 403 U.S. 672, 91 S.Ct. 2091, 29
L.Ed.2d 790 (1971). See also Everson v. Board of Education,
330 U.S. 1, 18, 67 S.Ct. 504, 513, 91 L.Ed. 711 (1947).

 The essence of all that has been said and written on the
subject is that only those interests of the highest order
and those not otherwise served can overbalance legitimate
claims to the free exercise of religion. We can accept it as
settled, therefore, that, however strong the State's interest in
universal compulsory education, it is by no means absolute
to the exclusion or subordination of all other interests. E.g.,
Sherbert v. Verner, 374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d
965 (1963); McGowan v. Maryland, 366 U.S. 420, 459, 81
S.Ct. 1101, 1122, 6 L.Ed.2d 393 (1961) (separate opinion of
Frankfurter, J.); Prince v. Marssachusetts, 321 U.S. 158, 165,
64 S.Ct. 438, 441, 88 L.Ed. 645 (1944).

II
 We come then to the quality of the claims of
the respondents concerning the alleged encroachment of
Wisconsin's compulsory school-attendance statute on their
rights and the rights of their children to the free exercise
of the religious beliefs they and their forbears have adhered
to for almost three centuries. In evaluating those claims we
must be careful to determine whether the Amish religious
faith and their mode of life are, as they claim, inseparable
and interdependent. A way of life, however virtuous and
admirable, may not be interposed as a barrier to reasonable
state regulation of education if it is based on purely secular
considerations; to have the protection of the Religion Clauses,
the claims must be rooted in religious belief. Although a
determination of what is a ‘religious' belief or practice entitled
to constitutional protection may present a most delicate

question, 6  the very concept of ordered liberty precludes
*216  allowing every person to make his own standards on

matters of conduct in which society as a whole has important
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interests. Thus, if the Amish asserted their claims because of
their subjective evaluation and rejection of the contemporary
secular values accepted by the majority, much as Thoreau
rejected the social values of his time and isolated himself at
Walden Pond, their claims would not rest on a religious basis.
Thoreau's choice was philosophical and personal rather than
religious, and such belief does not rise to the demands of the
Religion Clauses.

Giving no weight to such secular considerations, however, we
see that the record in this case abundantly supports the claim
that the traditional way of life of the Amish is not merely
a matter of personal preference, but one of deep religious
conviction, shared by an organized group, and intimately
related to daily living. That the Old Order Amish daily life
and religious practice stem from their faith is shown by the
fact that it is in response to their literal interpretation of the
Biblical injunction from the Epistle of Paul to the Romans,
‘be not conformed to this world . . ..’ This command is
fundamental to the Amish faith. Moreover, for the Old Order
Amish, religion is not simply a matter of theocratic belief. As
the expert witnesses explained, the Old Order Amish religion
pervades and **1534  determines virtually their entire way of
life, regulating it with the detail of the Talmudic diet through
the strictly enforced rules of the church community.

The record shows that the respondents' religious beliefs and
attitude toward life, family, and home have remained constant
—perhaps some would say static—in a period of unparalleled
progress in human knowledge generally and great changes

in education. 7  The respondents *217  freely concede, and
indeed assert as an article of faith, that their religious beliefs
and what we would today call ‘life style’ have not altered
in fundamentals for centuries. Their way of life in a church-
oriented community, separated from the outside world and
‘worldly’ influences, their attachment to nature and the soil,
is a way inherently simple and uncomplicated, albeit difficult
to preserve against the pressure to conform. Their rejection
of telephones, automobiles, radios, and television, their mode
of dress, of speech, their habits of manual work do indeed
set them apart from much of contemporary society; these
customs are both symbolic and practical.

As the society around the Amish has become more
populous, urban, industrialized, and complex, particularly
in this century, government regulation of human affairs has

correspondingly become more detailed and pervasive. The
Amish mode of life has thus come into conflict increasingly
with requirements of contemporary society exerting a
hydraulic insistence on conformity to majoritarian standards.
So long as compulsory education laws were confined to
eight grades of elementary basic education imparted in
a nearby rural schoolhouse, with a large proportion of
students of the Amish faith, the Old Order Amish had little
basis to fear that school attendance would expose their
children to the worldly influence they reject. But modern
compulsory secondary education in rural areas is now largely
carried on in a consolidated school, often remote from the
student's home and alien to his daily home life. As the
record so strongly shows, the values and programs of the
modern secondary school are in sharp conflict with the
fundamental mode of life mandated by the Amish religion;
modern laws requiring compulsory secondary education have

accordingly engendered great concern and conflict. 8  *218
The conclusion is inescapable that secondary schooling, by
exposing Amish children to worldly influences in terms
of attitudes, goals, and values contrary to beliefs, and by
substantially interfering with the religious development of
the Amish child and his integration into the way of life of
the Amish faith community at the crucial adolescent stage
of development, contravenes the basic religious tenets and
practice of the Amish faith, both as to the parent and the child.

The impact of the compulsory-attendance law on respondents'
practice of the Amish religion is not only severe, but
inescapable, for the Wisconsin law affirmatively compels
them, under threat of criminal sanction, to perform acts
undeniably at odds with fundamental tenets of their religious
beliefs. See Braunfeld v. Brown, 366 U.S. 599, 605, 81 S.Ct.
1144, 1147, 6 L.Ed.2d 563 (1961). Nor is the impact of the
compulsory-attendance law confined to grave interference
with important Amish religious tenets from a subjective point
of view. It carries with it precisely the kind of objective danger
to the free exercise of religion that the First Amendment
was designed to prevent. As the record shows, compulsory
school attendance to age 16 for Amish children carries with
it a very real threat of undermining the Amish community
and religious practice as they exist today; they must either
abandon belief and be assimilated into **1535  society at
large, or be forced to migrate to some other and more tolerant

region. 9
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*219   In sum, the unchallenged testimony of acknowledged
experts in education and religious history, almost 300 years
of consistent practice, and strong evidence of a sustained
faith pervading and regulating respondents' entire mode
of life support the claim that enforcement of the State's
requirement of compulsory formal education after the eighth
grade would gravely endanger if not destroy the free exercise
of respondents' religious beliefs.

III

Neither the findings of the trial court nor the Amish claims
as to the nature of their faith are challenged in this Court by
the State of Wisconsin. Its position is that the State's interest
in universal compulsory formal secondary education to age
16 is so great that it is paramount to the undisputed claims
of respondents that their mode of preparing their youth for
Amish life, after the traditional elementary education, is an
essential part of their religious belief and practice. Nor does
the State undertake to meet the claim that the Amish mode
of life and education is inseparable from and a part of the
basic tenets of their religion—indeed, as much a part of their
religious belief and practices as baptism, the confessional, or
a sabbath may be for others.
 Wisconsin concedes that under the Religion Clauses religious
beliefs are absolutely free from the State's control, but
it argues that ‘actions,’ even though religiously grounded,

are outside the protection of the First Amendment. 10  But
our decisions have rejected the idea that *220  religiously
grounded conduct is always outside the protection of the Free
Exercise Clause. It is true that activities of individuals, even
when religiously based, are often subject to regulation by the
States in the exercise of their undoubted power to promote the
health, safety, and general welfare, or the Federal Government
in the exercise of its delegated powers. See, e.g., Gillette v.
United States, 401 U.S. 437, 91 S.Ct. 828, 28 L.Ed.2d 168
(1971); Braunfeld v. Brown, 366 U.S. 599, 81 S.Ct. 1144, 6
L.Ed.2d 563 (1961); Prince v. Massachusetts, 321 U.S. 158,
64 S.Ct. 438, 88 L.Ed. 645 (1944); Reynolds v. United States,
98 U.S. 145, 25 L.Ed. 244 (1879). But to agree that religiously
grounded conduct must often be subject to the broad police
power of the State is not to deny that there are areas of conduct
protected by the Free Exercise Clause of the First Amendment
and thus beyond the power of the State to control, even under
regulations of general applicability. E.g., Sherbert v. Verner,
374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d 965 (1963); Murdock

v. Pennsylvania, 319 U.S. 105, 63 S.Ct. 870, 87 L.Ed. 1292
(1943); Cantwell v. Connecticut, 310 U.S. 296, 303—304, 60
S.Ct. 900, 903, 84 L.Ed. 1213 (1940). This case, therefore,
does not become easier because respondents were convicted
for their ‘actions' in refusing to send their children to the
public high school; in this context belief and action cannot
be neatly confined in **1536  logic-tight compartments. Cf.
Lemon v. Kurtzman, 403 U.S., at 612, 91 S.Ct., at 2111, 29
L.Ed.2d 745.

Nor can this case be disposed of on the grounds that
Wisconsin's requirement for school attendance to age 16
applies uniformly to all citizens of the State and does not,
on its face, discriminate against religions or a particular
religion, or that it is motivated by legitimate secular
concerns. A regulation neutral on its face may, in its
application, nonetheless offend the constitutional requirement
for governmental neutrality if it unduly burdens the free
exercise of religion. Sherbert v. Verner, supra; cf. Walz v.
Tax Commission, 397 U.S. 664, 90 S.Ct. 1409, 25 L.Ed.2d
697 (1970). The Court must not ignore the danger that an
exception *221  from a general obligation of citizenship on
religious grounds may run afoul of the Establishment Clause,
but that danger cannot be allowed to prevent any exception
no matter how vital it may be to the protection of values
promoted by the right of free exercise. By preserving doctrinal
flexibility and recognizing the need for a sensible and realistic
application of the Religion Clauses
‘we have been able to chart a course that preserved the
autonomy and freedom of religious bodies while avoiding any
semblance of established religion. This is a ‘tight rope’ and
one we have successfully traversed.' Walz v. Tax Commission,
supra, at 672, 90 S.Ct., at 1413.

We turn, then, to the State's broader contention that its interest
in its system of compulsory education is so compelling that
even the established religious practices of the Amish must
give way. Where fundamental claims of religious freedom are
at stake, however, we cannot accept such a sweeping claim;
despite its admitted validity in the generality of cases, we
must searchingly examine the interests that the State seeks to
promote by its requirement for compulsory education to age
16, and the impediment to those objectives that would flow
from recognizing the claimed Amish exemption. See, e.g.,
Sherbert v. Verner, supra; Martin v. City of Struthers, 319 U.S.
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141, 63 S.Ct. 862, 87 L.Ed. 1313 (1943); Schneider v. State,
308 U.S. 147, 60 S.Ct. 146, 84 L.Ed. 155 (1939).

The State advances two primary arguments in support of
its system of compulsory education. It notes, as Thomas
Jefferson pointed out early in our history, that some degree
of education is necessary to prepare citizens to participate
effectively and intelligently in our open political system if we
are to preserve freedom and independence. Further, education
prepares individuals to be self-reliant and self-sufficient
participants in society. We accept these propositions.

*222  However, the evidence adduced by the Amish in
this case is persuasively to the effect that an additional
one or two years of formal high school for Amish children
in place of their long-established program of informal
vocational education would do little to serve those interests.
Respondents' experts testified at trial, without challenge, that
the value of all education must be assessed in terms of its
capacity to prepare the child for life. It is one thing to say
that compulsory education for a year or two beyond the eighth
grade may be necessary when its goal is the preparation of
the child for life in modern society as the majority live, but
it is quite another if the goal of education be viewed as the
preparation of the child for life in the separated agrarian
community that is the keystone of the Amish faith. See Meyer
v. Nebraska, 262 U.S., at 400, 43 S.Ct., at 627, 67 L.Ed. 1042.

The State attacks respondents' position as one fostering
‘ignorance’ from which the child must be protected by the
State. No one can question the State's duty to protect children
from ignorance but this argument does not square with the
facts disclosed in the record. Whatever their idiosyncrasies
as seen by the majority, this record strongly shows that the
Amish community has been a highly successful **1537
social unit within our society, even if apart from the
conventional ‘mainstream.’ Its members are productive and
very law-abiding members of society; they reject public
welfare in any of its usual modern forms. The Congress itself
recognized their self-sufficiency by authorizing exemption of
such groups as the Amish from the obligation to pay social

security taxes. 11

*223  It is neither fair nor correct to suggests that the Amish
are opposed to education beyond the eighth grade level. What
this record shows is that they are opposed to conventional
formal education of the type provided by a certified high

school because it comes at the child's crucial adolescent
period of religious development. Dr. Donald Erickson, for
example, testified that their system of learning-by-doing was
an ‘ideal system’ of education in terms of preparing Amish
children for life as adults in the Amish community, and that
‘I would be inclined to say they do a better job in this than
most of the rest of us do.’ As he put it, ‘These people aren't
purporting to be learned people, and it seems to me the self-
sufficiency of the community is the best evidence I can point

to—whatever is being done seems to function well.’ 12

We must not forget that in the Middle Ages important values
of the civilization of the Western World were preserved by
members of religious orders who isolated themselves from
all worldly influences against great obstacles. There can be
no assumption that today's majority is *224  ‘right’ and the
Amish and others like them are ‘wrong.’ A way of life that is
odd or even erratic but interferes with no rights or interests of
others is not to be condemned because it is different.

The State, however, supports its interest in providing an
additional one or two years of compulsory high school
education to Amish children because of the possibility
that some such children will choose to leave the Amish
community, and that if this occurs they will be ill-equipped
for life. The State argues that if Amish children leave their
church they should not be in the position of making their
way in the world without the education available in the
one or two additional years the State requires. However,
on this record, that argument is highly speculative. There
is no specific evidence of the loss of Amish adherents
by attrition, nor is there any showing that upon leaving
the Amish community Amish children, with their practical
agricultural training and habits of industry and self-reliance,
would become burdens on society because of educational
shortcomings. Indeed, this argument of the State appears to
rest primarily on the State's mistaken assumption, already
noted, that the Amish do not provide any education for their
children beyond the eighth grade, but  **1538  allow them
to grow in ‘ignorance.’ To the contrary, not only do the
Amish accept the necessity for formal schooling through the
eighth grade level, but continue to provide what has been
characterized by the undisputed testimony of expert educators
as an ‘ideal’ vocational education for their children in the
adolescent years.
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There is nothing in this record to suggest that the Amish
qualities of reliability, self-reliance, and dedication to work
would fail to find ready markets in today's society. Absent
some contrary evidence supporting the *225  State's position,
we are unwilling to assume that persons possessing such
valuable vocational skills and habits are doomed to become
burdens on society should they determine to leave the Amish
faith, nor is there any basis in the record to warrant a finding
that an additional one or two years of formal school education
beyond the eighth grade would serve to eliminate any such
problem that might exist.

Insofar as the State's claim rests on the view that a brief
additional period of formal education is imperative to enable
the Amish to participate effectively and intelligently in our
democratic process, it must fall. The Amish alternative
to formal secondary school education has enabled them
to function effectively in their day-to-day life under self-
imposed limitations on relations with the world, and to
survive and prosper in contemporary society as a separate,
sharply identifiable and highly self-sufficient community
for more than 200 years in this country. In itself this
is strong evidence that they are capable of fulfilling the
social and political responsibilities of citizenship without
compelled attendance beyond the eighth grade at the price of

jeopardizing their free exercise of religious belief. 13  When
Thomas Jefferson emphasized the need for education as a
bulwark of a free people against tyranny, there is nothing
to indicate he had in mind compulsory education through
any fixed age beyond a basic education. Indeed, the Amish
communities singularly parallel and reflect many of the
virtues of Jefferson's ideal of the ‘sturdy yeoman’ who would
form the basis of what he considered as the *226  ideal of a

democratic society. 14  Even their idiosyncratic separateness
exemplifies the diversity we profess to admire and encourage.

The requirement for compulsory education beyond the eighth
grade is a relatively recent development in our history.
Less than 60 years ago, the educational requirements of
almost all of the States were satisfied by completion of the
elementary grades, at least where the child was regularly and

lawfully employed. 15  **1539  The independence *227
and successful social functioning of the Amish community
for a period approaching almost three centuries and more
than 200 years in this country are strong evidence that
there is at best a speculative gain, in terms of meeting the

duties of citizenship, from an additional one or two years
of compulsory formal education. Against this background it
would require a more particularized showing from the State
on this point to justify the severe interference with religious
freedom such additional compulsory attendance would entail.

We should also note that compulsory education and
child labor laws find their historical origin in common
humanitarian instincts, and that the age limits of both laws

have been coordinated to achieve their related objectives. 16

In the context of this case, such considerations, *228
if anything, support rather than detract from respondents'
position. The origins of the requirement for school attendance
to age 16, an age falling after the completion of elementary
school but before completion of high school, are not entirely
clear. But to some extent such laws reflected the movement
to prohibit most child labor under age 16 that culminated in
the provisions of the Federal Fair Labor Standards Act of

1938. 17  It is true, then, that the 16-year child labor age limit
may to some degree derive from a contemporary impression
that children should be in school until that age. But at the
same time, it cannot be denied that, conversely, the 16-year
education limit reflects, in substantial measure, the concern
that children under that age not be employed under conditions
hazardous to their health, or in work that should be performed
by adults.

The requirement of compulsory schooling to age 16 must
therefore be viewed as aimed not merely at providing
educational opportunities for children, but as an alternative
to the equally undesirable consequence of unhealthful child
labor displacing adult workers, or, on the other hand, forced

idleness. 18  The two kinds of statutes—compulsory school
attendance and child labor laws—tend to keep children of
certain ages off the labor market and in school; this regimen in
**1540  turn provides opportunity to prepare for a livelihood

of a higher order than that which children could pursue
without education and protects their health in adolescence.

In these terms, Wisconsin's interest in compelling the school
attendance of Amish children to age 16 emerges as somewhat
less substantial than requiring such attendance *229  for
children generally. For, while agricultural employment is not
totally outside the legitimate concerns of the child labor laws,
employment of children under parental guidance and on the
family farm from age 14 to age 16 is an ancient tradition
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that lies at the periphery of the objectives of such laws. 19

There is no intimation that the Amish employment of their
children on family farms is in any way deleterious to their
health or that Amish parents exploit children at tender years.
Any such inference would be contrary to the record before
us. Moreover, employment of Amish children on the family
farm does not present the undesirable economic aspects of
eliminating jobs that might otherwise be held by adults.

IV
 Finally, the State, on authority of Prince v. Massachusetts,
argues that a decision exempting Amixh children from the
State's requirement fails to recognize the substantive right
of the Amish child to a secondary education, and fails to
give due regard to the power of the State as parens patriae
to extend the benefit of secondary education to children
regardless of the wishes of their parents. Taken at its broadest
sweep, the Court's language in Prince, might be read to give
support to the State's position. However, the Court was not
confronted in Prince with a situation comparable to that of the
Amish as revealed in this record; this is shown by the *230
Court's severe characterization of the evils that it thought the
legislature could legitimately associate with child labor, even
when performed in the company of an adult. 321 U.S., at 169
—170, 64 S.Ct., at 443—444. The Court later took great care
to confine Prince to a narrow scope in Sherbert v. Verner,
when it stated:
‘On the other hand, the Court has rejected challenges
under the Free Exercise Clause to governmental regulation
of certain overt acts prompted by religious beliefs or
principles, for ‘even when the action is in accord with one's
religious convictions, (it) is not totally free from legislative
restrictions.’ Braunfeld v. Brown, 366 U.S. 599, 603, 81
S.Ct. 1144, 1146, 6 L.Ed.2d 563. The conduct or actions
so regulated have invariably posed some substantial threat
to public safety, peace or order. See, e.g., Reynolds v.
United States, 98 U.S. 145, 25 L.Ed. 244; Jacobson v.
Massachusetts, 197 U.S. 11, 25 S.Ct. 358, 49 L.Ed. 643;
Prince v. Massachusetts, 321 U.S. 158, 64 S.Ct. 438, 88 L.Ed.
645 . . ..' 374 U.S., at 402—403, 83 S.Ct., at 1793.

This case, of course, is not one in which any harm to
the physical or mental health of the child or to the public
safety, peace, order, or welfare has been demonstrated or may

be properly inferred. 20  The record is to the contrary, and

**1541  any reliance on that theory would find no support
in the evidence.

Contrary to the suggestion of the dissenting opinion of Mr.
Justice DOUGLAS, our holding today in no degree depends
on the assertion of the religious interest of the child as
contrasted with that of the parents. It is the parents who are
subject to prosecution here for failing to cause their children
to attend school, and it *231  is their right of free exercise,
not that of their children, that must determine Wisconsin's
power to impose criminal penalties on the parent. The dissent
argues that a child who expresses a desire to attend public
high school in conflict with the wishes of his parents should
not be prevented from doing so. There is no reason for
the Court to consider that point since it is not an issue
in the case. The children are not parties to this litigation.
The State has at no point tried this case on the theory that
respondents were preventing their children from attending
school against their expressed desires, and indeed the record

is to the contrary. 21  The State's position from the outset has
been that it is empowered to apply its compulsory-attendance
law to Amish parents in the same manner as to other parents
—that is, without regard to the wishes of the child. That is the
claim we reject today.

Our holding in no way determines the proper resolution of
possible competing interests of parents, children, and the
State in an appropriate state court proceeding in which the
power of the State is asserted on the theory that Amish
parents are preventing their minor children from attending
high school despite their expressed desires to the contrary.
Recognition of the claim of the State in such a proceeding
would, of course, call into question traditional concepts of
parental control over the religious upbringing and education
of their minor children recognized in this Court's past
decisions. It is clear that such an intrusion by a State into
family decisions in the area of religious training would give
rise to grave questions of religious freedom comparable to
those raised here *232  and those presented in Pierce v.
Society of Sisters, 268 U.S. 510, 45 S.Ct. 571, 69 L.Ed. 1070
(1925). On this record we neither reach nor decide those
issues.

The State's argument proceeds without reliance on any actual
conflict between the wishes of parents and children. It appears
to rest on the potential that exemption of Amish parents from
the requirements of the compulsory-education law might
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allow some parents to act contrary to the best interests of
their children by foreclosing their opportunity to make an
intelligent choice between the Amish way of life and that
of the outside world. The same argument could, of course,
be made with respect to all church schools short of college.
There is nothing in the record or in the ordinary course
of human experience to suggest that non-Amish parents
generally consult with children of ages 14—16 if they are
placed in a church school of the parents' faith.

Indeed it seems clear that if the State is empowered, as parens
patriae, to ‘save’ a child from himself or his Amish parents by
requiring an additional two years of compulsory formal high
school education, the State will in large measure influence,
if not determine, the religious future of the child. Even more
markedly than in Prince, therefore, this case involves the
fundamental interest of parents, as contrasted with that of
the State, to guide the religious future and education of
their children. The history and culture of Western civilization
reflect a strong tradition of parental concern for the nurture
and upbringing of their children. This primary role of the
parents in the upbringing of their children is now established
beyond debate **1542  as an enduring American tradition.
If not the first, perhaps the most significant statements of the
Court in this area are found in Pierce v. Society of Sisters, in
which the Court observed:
‘Under the doctrine of Meyer v. Nebraska, 262 U.S. 390,
43 S.Ct. 625, 67 L.Ed. 1042, 29 A.L.R. 1146, we think
it entirely plain that the Act *233  of 1922 unreasonably
interferes with the liberty of parents and guardians to direct
the upbringing and education of children under their control.
As often heretofore pointed out, rights guaranteed by the
Constitution may not be abridged by legislation which has no
reasonable relation to some purpose within the competency
of the State. The fundamental theory of liberty upon which
all governments in this Union repose excludes any general
power of the State to standardize its children by forcing them
to accept instruction from public teachers only. The child is
not the mere creature of the State; those who nurture him and
direct his destiny have the right, coupled with the high duty,
to recognize and prepare him for additional obligations.’ 268
U.S., at 534—535, 45 S.Ct., at 573.

 The duty to prepare the child for ‘additional obligations,’
referred to by the Court, must be read to include the
inculcation of moral standards, religious beliefs, and elements
of good citizenship. Pierce, of course, recognized that where

nothing more than the general interest of the parent in the
nurture and education of his children is involved, it is beyond
dispute that the State acts ‘reasonably’ and constitutionally in
requiring education to age 16 in some public or private school
meeting the standards prescribed by the State.

 However read, the Court's holding in Pierce stands as
a charter of the rights of parents to direct the religious
upbringing of their children. And, when the interests of
parenthood are combined with a free exercise claim of the
nature revealed by this record, more than merely a ‘reasonable
relation to some purpose within the competency of the State’
is required to sustain the validity of the State's requirement
under the First Amendment. To be sure, the power of the
parent, even when linked to a free exercise claim, may be
subject to limitation under Prince *234  if it appears that
parental decisions will jeopardize the health or safety of the
child, or have a potential for significant social burdens. But
in this case, the Amish have introduced persuasive evidence
undermining the arguments the State has advanced to support
its claims in terms of the welfare of the child and society as
a whole. The record strongly indicates that accommodating
the religious objections of the Amish by forgoing one, or at
most two, additional years of compulsory education will not
impair the physical or mental health of the child, or result in
an inability to be self-supporting or to discharge the duties and
responsibilities of citizenship, or in any other way materially
detract from the welfare of society.

In the fact of our consistent emphasis on the central values
underlying the Religion Clauses in our constitutional scheme
of government, we cannot accept a parens patriae claim
of such all-encompassing scope and with such sweeping
potential for broad and unforeseeable application as that urged
by the State.

V
 For the reasons stated we hold, with the Supreme Court of
Wisconsin, that the First and Fourteenth Amendments prevent
the State from compelling respondents to cause their children

to attend formal high school to age 16. 22  Our disposition
of this case, **1543  however, in no way *235  alters our
recognition of the obvious fact that courts are not school
boards or legislatures, and are ill-equipped to determine
the ‘necessity’ of discrete aspects of a State's program of
compulsory education. This should suggest that courts must
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move with great circumspection in performing the sensitive
and delicate task of weighing a State's legitimate social
concern when faced with religious claims for exemption from
generally applicable education requirements. It cannot be
overemphasized that we are not dealing with a way of life
and mode of education by a group claiming to have recently
discovered some ‘progressive’ or more enlightened process
for rearing children for modern life.

 Aided by a history of three centuries as an identifiable
religious sect and a long history as a successful and self-
sufficient segment of American society, the Amish in this
case have convincingly demonstrated the sincerity of their
religious beliefs, the interrelationship of belief with their
mode of life, the vital role that belief and daily conduct play
in the continued survival of Old Order Amish communities
and their religious organization, and the hazards presented
by the State's enforcement of a statute generally valid as to
others. Beyond this, they have carried the even more difficult
burden of demonstrating the adequacy of their alternative
mode of continuing informal vocational education in terms
of precisely those overall interests that the State advances in
support of its program of compulsory high school education.
In light of this convincing *236  showing, one that probably
few other religious groups or sects could make, and weighing
the minimal difference between what the State would require
and what the Amish already accept, it was incumbent on
the State to show with more particularity how its admittedly
strong interest in compulsory education would be adversely
affected by granting an exemption to the Amish. Sherbert v.
Verner, supra.

Nothing we hold is intended to undermine the general
applicability of the State's compulsory school-attendance
statutes or to limit the power of the State to promulgate
reasonable standards that, while not impairing the free
exercise of religion, provide for continuing agricultural
vocational education under parental and church guidance
by the Old Order Amish or others similarly situated. The
States have had a long history of amicable and effective
relationships with church-sponsored schools, and there is no
basis for assuming that, in this related context, reasonable
standards cannot be established concerning the content of
the continuing vocational education of Amish children under
parental guidance, provided always that state regulations are

not inconsistent with what we have said in this opinion. 23

Affirmed.

**1544  Mr. Justice POWELL and Mr. Justice REHNQUIST
took no part in the consideration or decision of this case.

*237  Mr. Justice STEWART, with whom Mr. Justice
BRENNAN joins, concurring.

This case involves the constitutionality of imposing criminal
punishment upon Amish parents for their religiously based
refusal to compel their children to attend public high schools.
Wisconsin has sought to brand these parents as criminals for
following their religious beliefs, and the Court today rightly
holds that Wisconsin cannot constitutionally do so.

This case in no way involves any questions regarding the right
of the children of Amish parents to attend public high schools,
or any other institutions of learning, if they wish to do so. As
the Court points out, there is no suggestion whatever in the
record that the religious beliefs of the children here concerned
differ in any way from those of their parents. Only one of the
children testified. The last two questions and answers on her
cross-examination accurately sum up her testimony:
‘Q. So I take it then, Frieda, the only reason you are not going
to school, and did not go to school since last September, is
because of your religion?

‘A. Yes.

‘Q. That is the only reason?

‘A. Yes.’ (Emphasis supplied.)

It is clear to me, therefore, that this record simply does not
present the interesting and important issue discussed in Part II
of the dissenting opinion of Mr. Justice DOUGLAS. With this
observation, I join the opinion and the judgment of the Court.

Mr. Justice WHITE, with whom Mr. Justice BRENNAN and
Mr. Justice STEWART join, concurring.

Cases such as this one inevitably call for a delicate balancing
of important but conflicting interests. I join the opinion
and judgment of the Court because I cannot *238  say
that the State's interest in requiring two more years of
compulsory education in the ninth and tenth grades outweighs
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the importance of the concededly sincere Amish religious
practice to the survival of that sect.

This would be a very different case for me if respondents'
claim were that their religion forbade their children from
attending any school at any time and from complying in any
way with the educational standards set by the State. Since
the Amish children are permitted to acquire the basic tools
of literacy to survive in modern society by attending grades
one through eight and since the deviation from the State's
compulsory-education law is relatively slight, I conclude that
respondents' claim must prevail, largely because ‘religious
freedom—the freedom to believe and to practice strange
and, it may be, foreign creeds—has classically been one of
the highest values of our society.’ Braunfeld v. Brown, 366
U.S. 599, 612, 81 S.Ct. 1144, 1150, 6 L.Ed.2d 563 (1961)
(Brennan, J., concurring and dissenting).

The importance of the state interest asserted here cannot be
denigrated, however:
‘Today, education is perhaps the most important function of
state and local governments. Compulsory school attendance
laws and the great expenditures for education both
demonstrate our recognition of the importance of education to
our democratic society. It is required in the performance of our
most basic public responsibilities, even service in the armed
forces. It is the very foundation of good citizenship. Today
it is a principal instrument in awakening the child to cultural
values, in preparing him for later professional training, and in
helping him to adjust normally to his environment.’ Brown v.
Board of Education, 347 U.S. 483, 493, 74 S.Ct. 686, 691, 98
L.Ed. 873 (1954).

**1545  *239  As recently as last Term, the Court
reemphasized the legitimacy of the State's concern
for enforcing minimal educational standards. Lemon v.
Kurtzman, 403 U.S., 602, 613, 91 S.Ct. 2105, 2111, 29

L.Ed.2d 745 (1971). 1  Pierce v. Society of Sisters, 268 U.S.
510, 45 S.Ct. 571, 69 L.Ed. 1070 (1925), lends no support
to the contention that parents may replace state educational
requirements with their own idiosyncratic views of what
knowledge a child needs to be a productive and happy
member of society; in Pierce, both the parochial and military
schools were in compliance with all the educational standards
that the State had set, and the Court held simply that while
a State may posit such standards, it may not pre-empt the

educational process by requiring children to attend public

schools. 2  In the present case, the State is not concerned
with the maintenance of an educational system as an end in
itself, it is rather attempting to nurture and develop the human
potential of its children, whether Amish or non-Amish: to
expand their knowledge, broaden their sensibilities, kindle
their imagination, foster a spirit of free inquiry, and increase
their human understanding and tolerance. It is possible that
most Amish *240  children will wish to continue living
the rural life of their parents, in which case their training
at home will adequately equip them for their future role.
Others, however, may wish to become nuclear physicists,
ballet dancers, computer programmers, or historians, and for
these occupations, formal training will be necessary. There is
evidence in the record that many children desert the Amish

faith when they come of age. 3  A State has a legitimate
interest not only in seeking to develop the latent talents of
its children but also in seeking to prepare them for the life
style that they may later choose, or at least to provide them
with an option other than the life they have led in the past.
In the circumstances of this case, although the question is
close, I am unable to say that the State has demonstrated that
Amish children who leave school in the eighth grade will
be intellectually stultified or unable to acquire new academic
skills later. The statutory minimum school attendance age set
by the State is, after all, only 16.

Decision in cases such as this and the administration of an
exemption for Old Order Amish from the State's compulsory
school-attendance laws will inevitably involve the kind of
close and perhaps repeated scrutiny of religious practices,
as is exemplified in today's opinion, which the Court has
heretofore been anxious to avoid. But such entanglement does
not create a forbidden **1546  establishment of religion
where it is essential to implement free *241  exercise values
threatened by an otherwise neutral program instituted to foster
some permissible, nonreligious state objective. I join the
Court because the sincerity of the Amish religious policy
here is uncontested, because the potentially adverse impact of
the state requirement is great, and because the State's valid
interest in education has already been largely satisfied by the
eight years the children have already spent in school.

Mr. Justice DOUGLAS, dissenting in part.

I
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I agree with the Court that the religious scruples of the Amish
are opposed to the education of their children beyond the
grade schools, yet I disagree with the Court's conclusion that
the matter is within the dispensation of parents alone. The
Court's analysis assumes that the only interests at stake in the
case are those of the Amish parents on the one hand, and those
of the State on the other. The difficulty with this approach
is that, despite the Court's claim, the parents are seeking to
vindicate not only their own free exercise claims, but also
those of their high-school-age children.

It is argued that the right of the Amish children to religious
freedom is not presented by the facts of the case, as the issue
before the Court involves only the Amish parents' religious
freedom to defy a state criminal statute imposing upon them
an affirmative duty to cause their children to attend high
school.

First, respondents' motion to dismiss in the trial court
expressly asserts, not only the religious liberty of the adults,
but also that of the children, as a defense to the prosecutions.
It is, of course, beyond question that the parents have standing
as defendants in a criminal prosecution to assert the religious

interests of their *242  children as a defense. 1  Although the
lower courts and a majority of this Court assume an identity
of interest between parent and child, it is clear that they have
treated the religious interest of the child as a factor in the
analysis.

Second, it is essential to reach the question to decide the
case, not only because the question was squarely raised in the
motion to dismiss, but also because no analysis of religious-
liberty claims can take place in a vacuum. If the parents in
this case are allowed a religious exemption, the inevitable
effect is to impose the parents' notions of religious duty upon
their children. Where the child is mature enough to express
potentially conflicting desires, it would be an invasion of the
child's rights to permit such an imposition without canvassing
his views. As in Prince v. Massachusetts, 321 U.S. 158, 64
S.Ct. 438, 88 L.Ed. 645, it is an imposition resulting from this
very litigation. As the child has no other effective forum, it is
in this litigation that his rights should be considered. And, if
an Amish child desires to attend high school, and is mature
enough to have that desire respected, the State may well be
able to override the parents' religiously motivated objections.

**1547  *243  Religion is an individual experience. It is
not necessary, nor even appropriate, for every Amish child to
express his views on the subject in a prosecution of a single
adult. Crucial, however, are the views of the child whose
parent is the subject of the suit. Frieda Yoder has in fact
testified that her own religious views are opposed to high-
school education. I therefore join the judgment of the Court as
to respondent Jonas Yoder. But Frieda Yoder's views may not
be those of Vernon Yutzy or Barbara Miller. I must dissent,
therefore, as to respondents Adin Yutzy and Wallace Miller
as their motion to dismiss also raised the question of their
children's religious liberty.

II

This issue has never been squarely presented before today.
Our opinions are full of talk about the power of the parents
over the child's education. See Pierce v. Cociety of Sisters,
268 U.S. 510, 45 S.Ct. 571, 69 L.Ed. 1070; Meyer v.
Nebraska, 262 U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042. And
we have in the past analyzed similar conflicts between parent
and State with little regard for the views of the child. See
Prince v. Massachusetts, supra. Recent cases, however, have
clearly held that the children themselves have constitutionally
protectible interests.

These children are ‘persons' within the meaning of the Bill
of Rights. We have so held over and over again. In Haley v.
Ohio, 332 U.S. 596, 68 S.Ct. 302, 92 L.Ed. 224, we extended
the protection of the Fourteenth Amendment in a state trial of
a 15-year-old boy. In re Gault, 387 U.S. 1, 13, 87 S.Ct. 1428,
1436, 18 L.Ed.2d 527, we held that ‘neither the Fourteenth
Amendment nor the Bill of Rights is for adults alone.’ In In
re Winship, 397 U.S. 358, 90 S.Ct. 1068, 25 L.Ed.2d 368, we
held that a 12-year-old boy, when charged with an act which
would be a crime if committed by an adult, was entitled to
procedural safeguards contained in the Sixth Amendment.

*244  In Tinker v. Des Moines Independent Community
School District, 393 U.S. 503, 89 S.Ct. 733, 21 L.Ed.2d
731, we dealt with 13-year-old, 15-year-old, and 16-year-
old students who wore armbands to public schools and were
disciplined for doing so. We gave them reflief, saying that
their First Amendment rights had been abridged.
‘Students in school as well as out of school are ‘persons' under
our Constitution. They are possessed of fundamental rights
which the State must respect, just as they themselves must
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respect their obligations to the State.’ Id., at 511, 89 S.Ct., at
739.

In West Virginia State Board of Education v. Barnette, 319
U.S. 624, 63 S.Ct. 1178, 87 L.Ed. 1628, we held that school-
children, whose religious beliefs collided with a school rule
requiring them to salute the flag, could not be required to do
so. While the sanction included expulsion of the students and
prosecution of the parents, id., at 630, 63 S.Ct., at 1181, the
vice of the regime was its interference with the child's free
exercise of religion. We said: ‘Here . . . we are dealing with
a compulsion of students to declare a belief.’ Id., at 631, 63
S.Ct., at 1182. In emphasizing the important and delicate task
of boards of education we said:
‘That they are educating the young for citizenship is reason
for scrupulous protection of Constitutional freedoms of the
individual, if we are not to strangle the free mind at its
source and teach youth to discount important principles of our
government as mere platitudes.’ Id., at 637, 63 S.Ct., at 1185.

On this important and vital matter of education, I think the
children should be entitled to be heard. While the parents,
absent dissent, normally speak for the entire family, the
education of the child is a matter on which the child will
often have decided views. He may want to be a pianist or an
astronaut or an **1548  oceanographer. *245  To do so he

will have to break from the Amish tradition. 2

It is the future of the student, not the future of the parents, that
is imperiled by today's decision. If a parent keeps his child
out of school beyond the grade school, then the child will be
forever barred from entry into the new and amazing world
of diversity that we have today. The child may decide that
that is the preferred course, or he may rebel. It is the student's
judgment, not his parents', that is essential if we are to give
full meaning to what we have said about the Bill of Rights and

of the right of students to be masters of their own destiny. 3

If he is harnessed to the Amish way of life *246  by those in
authority over him and if his education is truncated, his entire
life may be stunted and deformed. The child, therefore, should
be given an opportunity to be heard before the State gives the
exemption which we honor today.

The views of the two children in question were not canvassed
by the Wisconsin courts. The matter should be explicitly

reserved so that new hearings can be held on remand of the

case. 4

III

I think the emphasis of the Court on the ‘law and order’ record
of this Amish group of people is quite irrelevant. A religion
is a religion irrespective of what the misdemeanor or felony
records of its members might be. I am not at all sure how the
Catholics, Episcopalians, the Baptists, Jehovah's Witnesses,
the Unitarians, and my own Presbyterians would make out if
subjected to such a test. It is, of course, true that if a group
or society was organized to perpetuate crime and if that is
its motive, we would have rather startling problems akin to
those that were raised when some years back a particular
sect was challenged here as operating on a fraudulent basis.
United States v. Ballard, 322 U.S. 78, 64 S.Ct. 822, 88 L.Ed.
1148. But no such factors are present here, and the **1549

Amish, whether with a high or low criminal *247  record, 5

certainly qualify by all historic standards as a religion within
the meaning of the First Amendment.

The Court rightly rejects the notion that actions, even though
religiously grounded, are always outside the protection of the
Free Exercise Clause of the First Amendment. In so ruling,
the Court departs from the teaching of Reynolds v. United
States, 98 U.S. 145, 164, 25 L.Ed. 244, where it was said
concerning the reach of the Free Exercise Clause of the First
Amendment, ‘Congress was deprived of all legislative power
over mere opinion, but was left free to reach actions which
were in violation of social duties or subversive of good order.’
In that case it was conceded that polygamy was a part of
the religion of the Mormons. Yet the Court said, ‘It matters
not that his belief (in polygamy) was a part of his professed
religion: it was still belief and belief only.’ Id., at 167, 25 L.Ed.
244.

Action, which the Court deemed to be antisocial, could be
punished even though it was grounded on deeply held and
sincere religious convictions. What we do today, at least
in this respect, opens the way to give organized religion a
broader base than it has ever enjoyed; and it even promises
that in time Reynolds will be overruled.

In another way, however, the Court retreats when in reference
to Henry Thoreau it says his ‘choice was philosophical *248
and personal rather than religious, and such belief does not
rise to the demands of the Religion Clauses.’ That is contrary
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means we employ to ‘defend’ our ‘way of life’ profoundly
change that way of life. I see that in our failure to **1550
*249  recognize the political, social, and economic realities

of the world, we, as a nation, fail our responsibility as a
nation.” id., at 342, 90 S.Ct., at 1797.

The essence of Welsh's philosophy, on the basis of which we
held he was entitled to an exemption, was in these words:
“I believe that human life is valuable in and of itself; in
its living; therefore I will not injure or kill another human
being. This belief (and the corresponding ‘duty’ to abstain
from violence toward another person) is not ‘superior to
those arising from any human relation.’ On the contrary:
it is essential to every human relation. I cannot, therefore,
conscientiously comply with the Government's insistence
that I assume duties which I feel are immoral and totally
repugnant.” Id., at 343, 90 S.Ct., at 1798.

I adhere to these exalted views of ‘religion’ and see no
acceptable alternative to them now that we have become
a Nation of many religions and sects, representing all of
the diversities of the human race. United States v. Seeger,
380 U.S., at 192—193, 85 S.Ct., at 867—868 (concurring
opinion).

All Citations

406 U.S. 205, 92 S.Ct. 1526, 32 L.Ed.2d 15

92 S.Ct. 1526, 32 L.Ed.2d 15

to what we held in United States v. Seeger, 380 U.S. 163, 
85 S.Ct. 850, 13 L.Ed.2d 733, where we were concerned 
with the meaning of the words ‘religious training and belief’ 
in the Selective Service Act, which were the basis of many 
conscientious objector claims. We said:
‘Within that phrase would come all sincere religious beliefs 
which are based upon a power or being, or upon a faith, 
to which all else is subordinate or upon which all else is 
ultimately dependent. The test might be stated in these words: 
A sincere and meaningful belief which occupies in the life 
of its possessor a place parallel to that filled by the God of 
those admittedly qualifying for the exemption comes within 
the statutory definition. This construction avoids imputing 
to Congress an intent to classify different religious beliefs, 
exempting some and excluding others, and is in accord with 
the well-established congressional policy of equal treatment 
for those whose opposition to service is grounded in their 
religious tenets.’ Id., at 176, 85 S.Ct., at 859.

Welsh v. United States, 398 U.S. 333, 90 S.Ct. 1792, 26 
L.Ed.2d 308, was in the same vein, the Court saying:
‘In this case, Welsh's conscientious objection to war was 
undeniably based in part on his perception of world politics. 
In a letter to his local board, he wrote:

“I can only act according to what I am and what I see. And I 
see that the military complex wastes both human and material 
resources, that it fosters disregard for (what I consider a 
paramount concern) human needs and ends; I see that the
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Opinion

Justice MYERSCOUGH delivered the opinion of the court:

Plaintiff appeals the order of the circuit court of Sangamon
County affirming the decision of defendant, Jesse White,
Secretary of State for the State of Illinois (Secretary),
to deny the driver's license application of plaintiff, Kody
Sky Mefford, when plaintiff refused to provide his social
security number on his application, citing his religious
beliefs. Plaintiff challenged the statute and rule requiring

the Secretary to request a social security number as
unconstitutional for interposing a burden on his free exercise
of religion. We affirm.

I. BACKGROUND

Early in 2000, plaintiff, born May 16, 1983, applied to
the Secretary for an Illinois driver's license, supplying all
personal information required by section 6–106(b) of the
Illinois Vehicle Code (Vehicle Code) (625 ILCS 5/6–106(b)
(West 1998)) except his social security number. Based on
section 6–106(b) and an administrative rule promulgated
by the Secretary (92 Ill. Adm.Code § 1030.63 (Conway
Greene CD–ROM March 2002)) plaintiff requested relief
from the submission of his social security number based
on his religious beliefs. On February 3, 2000, the director
(Director) of the Driver Services Department (Department)
denied plaintiff's application, determining that neither section
6–106(b) of the Vehicle Code nor the rule allows plaintiff to
obtain a license without providing a social security number.
The Director observed that plaintiff had not shown he was a
member of a religious faith that did not permit its members
to obtain social security numbers, as required by the statute
and rule.

Following the denial, plaintiff sought an administrative
hearing. At the April 18, 2000, hearing, the hearing officer
heard testimony from plaintiff, then a full-time high school
student, and from his father, Dan Mefford. Plaintiff testified
that he had a social security number, but that his Christian
religious beliefs forbade him from revealing it *170  to the
Secretary. The number had been obtained for him by his father
several years earlier before either plaintiff or his father arrived
at the specific religious beliefs that forbid the use of the social
security number.

According to plaintiff, the social security number can be used
as a “universal identifier” and thus become the “mark of the
beast,” about which the Bible's Book of Revelation warns.
Plaintiff further testified that he is a member of the Church of
the Nazarene, which permits its members to “seek out [their]
own philosophical and religious readings in the scripture,”
but does not prohibit the use of social security numbers by
its members. According to plaintiff, his views reflected his
individual conclusion, shared with his father, that the social
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security number should generally not be used in areas outside
of the administration of the social security system.

Based on the evidence presented, plaintiff argued that he had
met the requirements of the religious exception set forth in the
statute and the rule. Alternatively, plaintiff argued that to deny
him a driver's license based on the statute and rule would deny
his right to free exercise of religion under the United States
and Illinois Constitutions.

On July 11, 2000, the hearing officer issued a
recommendation setting forth his findings and conclusions.
Among these conclusions, the hearing officer determined
that plaintiff professed a “bona fide religion” and that his
religious convictions were sincere. The hearing officer further
**1254  ***558  found that plaintiff's demeanor was “

polite and sincere” and that his testimony was “credible,”
making a similar finding as to plaintiff's father. However,
the hearing officer found that plaintiff failed to satisfy the
administrative rule requirements of Title 92, section 1030.63,
which implements the exception to the provision of section
6–106(b) of the Vehicle Code based on religious belief. The
hearing officer found that the Church of the Nazarene permits
its members to obtain social security numbers and that “most,
if not all” of the members of plaintiff's church have provided
social security numbers on driver's license applications.

Despite his findings that plaintiff had not met the
requirements of the statute and rule, the hearing officer
recommended that plaintiff's request be granted. According
to the hearing officer, the statute and rule violated the free
exercise clause of the first amendment to the United States
Constitution (U.S. Const., amend. I), in that the requirement
that plaintiff provide a social security number did not meet
the “compelling state interest” test. The hearing officer
recommended that the Secretary grant plaintiff's request for
an exception to the social security number requirement for
issuance of a license.

On September 15, 2000, the Secretary issued a final decision
denying *171  plaintiff's request for a driver's license. The
Secretary declined to adopt a number of the hearing officer's
findings and conclusions and his recommendation to grant
plaintiff's request for an exception to the social security
number requirement for licensure. Specifically, the Secretary
adopted only the hearing officer's factual background and
finding that plaintiff's testimony was credible. Further, the

Secretary adopted only those conclusions of the officer that
plaintiff professed bona fide religious beliefs and that those
beliefs were sincere.

The Secretary made additional findings and conclusions, most
critically, that plaintiff had not satisfied the requirements of
the administrative rule implementing section 6–106(b) of the
Vehicle Code. According to the Secretary, plaintiff failed
to satisfy the rule because plaintiff's “religious faith [did]
not prohibit its members from obtaining a social security
number.” Further, the Secretary concluded that “the religious
belief of the petitioner is a tenet that is essential to the practice
of his religion.”

Next, the Secretary declined to resolve plaintiff's
constitutional challenges to the statute and rule, finding that
such challenges were “beyond the scope of authority of the
administrative hearing.” According to the Secretary, the scope
of the hearing was “to determine whether the law and rules
were followed based on the facts of the case.” Finding that
the administrative rule was a validly adopted regulation with
the force of law, the Secretary found that plaintiff failed to
meet the rule's requirements for a religious exemption from
the requirement of providing a social security number and
denied plaintiff's request.

Plaintiff then filed a complaint for administrative review
of the Secretary's decision in the Sangamon County circuit
court. The complaint requested a “driver's license with full
driving privileges without providing a social security number
on the application.” Before the circuit court, plaintiff no
longer argued that he had satisfied the requirements of
section 6–106(b) of the Vehicle Code and the administrative
rule implementing that section; rather, he argued that the
application of the statute and rule denied his right to free
exercise of religion under the United States and Illinois
Constitutions. After the parties briefed the issue, the circuit
court entered its judgment in a docket entry, finding that, “the
decision of [the Secretary] is not **1255  ***559  arbitrary
or capricious or against the manifest weight of the evidence
and is accordingly affirmed.” This appeal followed.

II. ANALYSIS
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The issue on appeal is a narrow one. Plaintiff has only argued
that the statute and rule giving the Secretary the discretion to
allow or refuse *172  an applicant for a driver's license to
submit his social security number is unconstitutional. Plaintiff
has only argued that the application of the statute and rule
violates his right to free exercise of religion under the United
States and Illinois Constitutions. No issue is raised regarding
plaintiff's compliance with the requirements of the statute
and rule. Insofar as the statute and rule are neutral laws of
general applicability that merely have the incidental effect
of burdening religious exercise, we affirm the circuit court's
judgment affirming the Secretary's denial of the plaintiff's
request for a driver's license without providing a social
security number.

A. Statute and Rule Providing Religious
Exemption to Social Security Number Requirement

At issue between the parties is the constitutional effect of
a single statute and the administrative rule implementing it.
Section 6–106(b) of the Vehicle Code requires all applicants
for an Illinois driver's license to provide, inter alia, their social
security number. 625 ILCS 5/6–106(b) (West 1998). That
section further provides that the Secretary may:

“in his discretion substitute a federal tax number in lieu
of a social security number, or he may instead assign an
additional distinctive number in lieu thereof, where an
applicant is prohibited by bona fide religious convictions
from applying or is exempt from applying for a social
security number. The [Secretary] shall, however, determine
which religious orders or sects have such bona fide
religious convictions.” 625 ILCS 5/6–106(b) (West 1998).

The Secretary may only disclose an applicant's or licensee's
social security number without the applicant's or licensee's
consent for law enforcement and other limited purposes. 625
ILCS 5/2–123(h) (West 1998).

Pursuant to section 6–106(b), the Secretary has promulgated
regulations at Title 92, section 1030.63, of the Illinois
Administrative Code, which provide that “[m]embers of
religious groups whose faith will not permit them to obtain
social security numbers may request the social security
number be omitted on their driver's license application.” 92
Ill. Adm.Code 1030.63(b) (Conway Greene CD–ROM March

2002). The regulations further provide that the applicant must
state the reasons why the use of the social security number
conflicts with the applicant's religious beliefs, and provide
an affidavit from the applicant's minister or religious leader
“attesting that the use of a social security number is against
the religious convictions of the applicant's faith.” 92 Ill.
Adm.Code § 1030.63(g) (Conway Green CD–ROM 2002).

B. Standard of Review

 This case is before us in the context of an appeal under
the *173  Administrative Review Law (735 ILCS 5/3–101
through 3–113 (West 2000)). In general, courts should not
interfere with the discretionary authority of an administrative
agency unless the agency has exercised its power in an
arbitrary and capricious manner, or the agency's action was
contrary to the manifest weight of the evidence. Hanrahan
v. Williams, 174 Ill.2d 268, 272–73, 220 Ill.Dec. 339, 673
N.E.2d 251, 254 (1996). However, plaintiff's appeal to the
circuit court challenged the constitutionality of the statute
and administrative rule applied **1256  ***560  by the
Secretary. Judicial review of agency decisions extends to all
questions of law and fact presented by the record. 735 ILCS
5/3–110 (West 2000); Du Page County Board of Review v.
Property Tax Appeal Board, 284 Ill.App.3d 649, 652, 220
Ill.Dec. 297, 672 N.E.2d 1309, 1311 (1996). Further, our
review is of the administrative agency's decision, and not the
decision of the circuit court. XL Disposal Corp. v. Zehnder,
304 Ill.App.3d 202, 207, 237 Ill.Dec. 307, 709 N.E.2d 293,
297 (1999).

 As the facts of the case are undisputed and present
only questions of law, we review plaintiff's constitutional
challenges to section 6–106(b) of the Vehicle Code and the
Secretary's administrative rule de novo. See People v. Falbe,
189 Ill.2d 635, 638, 244 Ill.Dec. 901, 727 N.E.2d 200, 203
(2000); In re R.C., 195 Ill.2d 291, 296, 253 Ill.Dec. 699,
745 N.E.2d 1233, 1237 (2001). In so doing, our review
of a statute's or rule's constitutionality includes a “strong
presumption of constitutionality.” Russell v. Department of
Natural Resources, 183 Ill.2d 434, 441, 233 Ill.Dec. 782,
701 N.E.2d 1056, 1059 (1998). Thus, we are bound to
uphold the constitutionality of a statute or rule if reasonably
possible. People ex rel. Lumpkin v. Cassidy, 184 Ill.2d 117,
123, 234 Ill.Dec. 389, 703 N.E.2d 1, 4 (1998). Pursuant to
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these standards, a party challenging a statute or rule has the
burden of “clearly establish[ing]” the unconstitutionality of
the statute or rule. Burger v. Lutheran General Hospital, 198
Ill.2d 21, 31, 259 Ill.Dec. 753, 759 N.E.2d 533, 540 (2001).

C. Plaintiff's Constitutional Challenges

Plaintiff makes but a single challenge to the statute and
rule requiring submission of a social security number on
a driver's license application. Plaintiff argues that both the
statute and rule inhibit his free exercise of religion under the
first amendment to the United States Constitution and article
I, section 3, of the Illinois Constitution of 1970 (U.S. Const.
Amend. I; Ill. Const.1970, art. I, § 3).

1. The Statute and Rule Requiring Driver's License
Applicants To Submit a Social Security Number
is Valid Under the United States Constitution

 The first amendment to the United States Constitution
provides that “Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise
thereof.” *174  U.S. Const., amend. I. The first amendment
is applicable to the states through the due process clause of
the fourteenth amendment. U.S. Const., amend. XIV; People
v. Jones, 188 Ill.2d 352, 356, 242 Ill.Dec. 267, 721 N.E.2d
546, 549(1999); see also Cantwell v. Connecticut, 310 U.S.
296, 303, 60 S.Ct. 900, 903, 84 L.Ed. 1213, 1217–18 (1940).

From 1963 until 1990, the United States Supreme Court
determined whether a state law violated the free exercise
clause of the first amendment under the “compelling state
interest” test of Sherbert v. Verner, 374 U.S. 398, 406–07,
83 S.Ct. 1790, 1795–96, 10 L.Ed.2d 965, 971–72 (1963).
See also Wisconsin v. Yoder, 406 U.S. 205, 215–16, 92 S.Ct.
1526, 1532, 32 L.Ed.2d 15, 25 (1972); Thomas v. Review
Board of the Indiana Employment Security Division, 450
U.S. 707, 716–18, 101 S.Ct. 1425, 1431–32, 67 L.Ed.2d 624,
633–34 (1981). Under this test, a party claiming that a state
law burdened his right to free exercise carried the burden of
proving that (1) his religious beliefs were sincerely held and
(2) enforcement of the state law would impermissibly burden
his right to free exercise. Sherbert, 374 U.S. at 406–07, 83
S.Ct. at 1795–96, 10 L.Ed.2d at 971–72. Once these threshold

burdens have been met, the burden then shifts to the state
to prove that the law is based on a compelling state interest
that cannot be served by less- **1257  ***561  restrictive
means. Sherbert, 374 U.S. at 406–07, 83 S.Ct. at 1795–96, 10
L.Ed.2d at 971–72.

Plaintiff argues that such a test could properly be applied
in this case. However, this argument ignores the last
12 years of Supreme Court jurisprudence. In 1990, the
Supreme Court, in Employment Division, Department of
Human Resources v. Smith, 494 U.S. 872, 878–79, 110
S.Ct. 1595, 1602, 108 L.Ed.2d 876, 885–86 (1990), severely
restricted the applicability of the Sherbert test. In that
case, the Court rejected the free exercise claims of two
Native Americans who ingested peyote for sacramental
purposes whose employment had been terminated at a drug
rehabilitation center. Under state law, the ingestion of peyote
was illegal, and when the employees petitioned the state for
unemployment benefits, their claims were denied on the basis
of having committed work-related “misconduct.” Smith, 494
U.S. at 874–75, 110 S.Ct. at 1597–98, 108 L.Ed.2d at 882–83.

 Reviewing the Court's previous jurisprudence in the free
exercise context, the Court recognized two basic free
exercise principles. First, the government is prohibited from
regulating religious beliefs. This principle prohibits the
government from compelling the affirmation of religious
beliefs, punishing religious expression thought to be false,
or using religious doctrine as a basis for judicial decisions.
Smith, 494 U.S. at 877, 110 S.Ct. at 1599, 108 L.Ed.2d at 884.
Second, and more critically to the case at bar, the Court held:

*175  “[T]he right of free exercise does not relieve an
individual of the obligation to comply with a ‘valid and
neutral law of general applicability on the ground that the
law proscribes (or prescribes) conduct that his religion
prescribes (or proscribes).’ ” Smith, 494 U.S. at 879, 110
S.Ct. at 1600, 108 L.Ed.2d at 886, quoting United States v.
Lee, 455 U.S. 252, 263 n. 3, 102 S.Ct. 1051, 1058 n. 3, 71
L.Ed.2d 127, 136 n. 3 (1982) (Stevens, J., concurring).

See also City of Boerne v. Flores, 521 U.S. 507, 514, 117
S.Ct. 2157, 2161, 138 L.Ed.2d 624, 635 (1997) (“Smith held
that neutral, generally applicable laws may be applied to
religious practices even when not supported by a compelling
government interest”).
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Critical to this determination was the Court's belief that any
other rule would seriously hinder the government's ability to
enforce generally applicable laws by requiring exceptions for
religious practices of every conceivable character. Smith, 494
U.S. at 888–89, 110 S.Ct. at 1605, 108 L.Ed.2d at 892. The
result of such a standard would be “constitutionally required
religious exemptions from civic obligations of almost every
conceivable kind.” City of Boerne, 521 U.S. at 534, 117 S.Ct.
at 2171, 138 L.Ed.2d at 648.

Despite plaintiff's attempts to characterize Smith as a “recent”
Supreme Court case that “questions” whether the “[Sherbert ]
standard is the applicable standard in cases such as this one,”
the Supreme Court has not wavered in its commitment to the
Smith standard since 1990. See, e.g., City of Boerne, 521 U.S.
at 514, 117 S.Ct. at 2161, 138 L.Ed.2d at 635; Church of the
Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520,
531–32, 113 S.Ct. 2217, 2226, 124 L.Ed.2d 472, 489 (1993).
While the Sherbert standard is more favorable to plaintiff, the
Supreme Court's definitive analysis of free exercise claims
applies.

 But the Supreme Court's decision in Smith did not completely
deny the applicability of the Sherbert test. According to the
Court in Smith, a law must still be **1258  ***562  justified
by a compelling state interest if it is not neutral or generally
applicable. Hialeah, 508 U.S. at 531–32, 113 S.Ct. at 2226,
124 L.Ed.2d at 489. Thus, we need only consider whether
section 6–106 of the Vehicle Code or the administrative rule
implementing it are neutral or generally applicable. We find
both the statute and rule to be neutral and generally applicable.

 According to the Supreme Court, a law is not “neutral” if
the object of the law is to infringe upon or restrict practices
because of their religious motivation. Smith, 494 U.S. at 878–
79, 110 S.Ct. at 1599–1600, 108 L.Ed.2d at 885–86; see
also Hialeah, 508 U.S. at 533, 113 S.Ct. at 2226–27, 124
L.Ed.2d at 490–91. In the case at bar, we fail to see how
the statute and rule at issue could not be seen as neutral.
Facially, the statute and rule do not target religious practice
and are *176  not aimed at regulating any activity that could
be even considered religious. Certainly, applying for a driver's
license is not among traditional religious practices. Further,
the statute and rule cannot be said to be a “covert suppression
of particular religious beliefs' [Citation.].” Hialeah, 508 U.S.
at 534, 113 S.Ct. at 2227, 124 L.Ed.2d at 491. Plaintiff's
beliefs notwithstanding, we are not persuaded that requiring

an applicant for a driver's license to prove his identity as
fully as possible has, as its primary purpose, some form of
“religious gerrymander.” Hialeah, 508 U.S. at 534, 113 S.Ct.
at 2227, 124 L.Ed.2d at 491. In sum, we find section 6–106(b)
of the Vehicle Code and Title 92, section 1030.63, of the
Illinois Administrative Code to be neutral.

Similarly, we are not persuaded that the statute and rule at
issue are not generally applicable. While the Supreme Court
has not defined with precision the standard used to evaluate
whether a law is of general application (see 5 R. Rotunda
& and J. Nowak, Treatise on Constitutional Law—Substance
& Procedure § 21.8, at 133 n. 20 (3d ed.1999)), we do not
find, and plaintiff has not offered, any reason why the statute
and rule are not generally applicable. Every applicant for
a driver's license must supply his social security number,
unless he has not obtained a social security number on the
basis of religious belief or is exempt from obtaining a social
security number. 625 ILCS 5/6–106(b) (West 1998) (“Every
application shall state the * * * social security number *
* * of the applicant * * *” (emphases added)). The only
exemption from providing the social security number is not
based on any religious classification but on the mere fact that
an applicant has not obtained a social security number. This
demonstrates no animosity by the legislature to any religious
group or practice, and may, in fact, reflect an acknowledgment
that religious practice may involve a conscious choice to not
apply for a social security number. Overall, the statute and
rule have only an incidental effect on religious practice.

Having determined the statute and rule to be a neutral law
of general applicability, we see no need to apply the strict-
scrutiny standard of Sherbert. In our view, the facts of this
case fall squarely within the scope of Smith; the law requiring
a driver's license applicant to provide a social security number
if the applicant has one is religiously neutral and generally
applicable to all driver's license applicants. Insofar as plaintiff
did not fall within the limited exception to this rule, as he had
previously obtained a social security number, the Secretary
simply applied the law as written. Thus, the application of the
statute and rule to plaintiff did not burden plaintiff's right to
free exercise of religion under the United States Constitution.

We are further persuaded that our decision to uphold the
statute *177  and rule under a federal constitutional analysis
is bolstered **1259  ***563  by two cases with similar facts
decided after Smith. In Miller v. Reed, 176 F.3d 1202, 1206–
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08 (9th Cir. 1999), the court was presented with facts nearly
identical to the case at bar: the plaintiff, who had already
obtained a social security number, refused to submit it on
a driver's license renewal form, claiming a conflict with his
religious beliefs. Citing Smith and Hialeah, the court found
that the law requiring the submission of the social security
number was religiously neutral and generally applicable and
refused to find that the requirement violated the plaintiff's
right to free exercise. Miller, 176 F.3d at 1206–08. A federal
district court upheld a similar challenge based on the free
exercise clause. See Stoianoff v. Commissioner of Motor
Vehicles, 107 F.Supp.2d 439, 449–50 (S.D.N.Y.2000),aff'd
without pub. op. 208 F.3d 204 (2nd Cir.2000), cert. denied,
534 U.S. 954, 122 S.Ct. 352, 151 L.Ed.2d 266 (2001).

Moreover, the United States Supreme Court, in a case
predating Smith, held that the use of social security numbers in
the administration of government programs is not susceptible
to a free exercise challenge. In Bowen v. Roy, 476 U.S. 693,
699–701, 106 S.Ct. 2147, 2152–53, 90 L.Ed.2d 735, 744–
45 (1986), the Court was presented with a challenge to the
use of social security numbers in federal welfare programs.
The plaintiffs had been denied benefits because the obtaining
and submission of a social security number was a condition
to the receipt of the benefits, and the plaintiff had refused
to submit her number, citing her Native American religious
beliefs. The Court declined to apply a compelling-interest
test and further declined to recognize a free exercise claim
based on the government's use of the social security number
to administer the program, stating that the free exercise
clause “affords an individual protection from certain forms of
governmental compulsion [but] does not afford an individual
a right to dictate the conduct of the [g]overnment's internal
procedures.” Bowen, 476 U.S. at 700, 106 S.Ct. at 2152, 90
L.Ed.2d at 744–45; see also Sherbert, 374 U.S. at 412, 83
S.Ct. at 1798, 10 L.Ed.2d at 975 (the free exercise clause is
“written in terms of what the government cannot do to the
individual, not in terms of what the individual can exact from
the government”) (Douglas, J., concurring).

We are only further persuaded by the reasoning of Bowen.
Plaintiff attempts to distinguish Bowen on several grounds,
the strongest of which is that the Court in Bowen declined
to address the question of whether an applicant may be
compelled to supply a social security number as a condition
of receiving government benefits. While plaintiff's argument
is correct, it has little bearing on our application of Bowen

to the instant case. The Court in Bowen failed to address the
*178  issue of whether a federal requirement that a person

obtain and provide a social security number as a condition
for receiving aid violated the free exercise clause, because
the statute under consideration there did not provide an
exemption for persons whose sincerely held religious beliefs
prevented them from meeting that condition. Bowen, 476
U.S. at 702–03, 106 S.Ct. at 2153–54, 90 L.Ed.2d at 746–47.
That is not the case here. Both section 6–106 of the Vehicle
Code and its accompanying administrative rule provide an
exemption for those who have not obtained a social security
number. The challenged statute and rule in no sense compel
the applicant to obtain a social security number. Rather, the
statute and rule simply condition the grant of a driver's license
on the submission of a social security number for those who
have one.

Plaintiff's right to free exercise of religion under the United
States Constitution has not been unconstitutionally burdened
**1260  ***564  by the Secretary's requirement that he

submit his existing social security number. The statute and
rule are religiously neutral laws of general applicability
that have only an incidental effect of burdening plaintiff's
particular religious practice. Under the federal Constitution,
then, we are bound to uphold the validity of such laws.

2. The Statute and Rule Requiring Driver's
License Applicants To Submit a Social Security
Number Is Valid Under the Illinois Constitution

Plaintiff also argues that the statute and rule violate article I,
section 3, of the Illinois Constitution of 1970, which provides:

“The free exercise and enjoyment of religious profession
and worship, without discrimination, shall forever be
guaranteed, and no person shall be denied any civil or
political right, privilege[,] or capacity, on account of his
religious opinions; but the liberty of conscience hereby
secured shall not be construed to * * * justify practices
inconsistent with the peace or safety of the State.” Ill.
Const.1970, art. I, § 3.

While the text of Illinois' constitutional guarantee of
free exercise is different from that in the United States
Constitution, the resulting analysis is the same. Under the
Illinois Constitution, we still find that plaintiff's right to free
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exercise of religions was not unconstitutionally burdened by
the Secretary's application of section 6–106 of the Code and
its accompanying administrative rule.

 We note at the outset that Illinois courts typically apply
the “lockstep” doctrine, which dictates that provisions of the
Illinois Constitution should be construed in the same manner
as similar provisions of the United States Constitution. People
v. Porter, 122 Ill.2d 64, 77, 118 Ill.Dec. 465, 521 N.E.2d 1158,
1162–63 (1988). We adhere to this manner of interpretation
*179  unless we find an indication that the drafters intended

otherwise (Porter, 122 Ill.2d at 77, 118 Ill.Dec. 465, 521
N.E.2d at 1162–63) or a “clear indication from the Illinois
Supreme Court to the contrary.” People v. Russell, 165
Ill.App.3d 569, 573, 116 Ill.Dec. 416, 519 N.E.2d 6, 9 (1987).

While the plain language of article I, section 3, indicates
that the drafters intended protection of religious practice in
Illinois to be more expansive than that guaranteed by the
United States Constitution, our supreme court has determined
otherwise. In Falbe, the Illinois Supreme Court applied the
lockstep approach to article I, section 3, finding that the
protections of religious practice afforded by that section are
coextensive with those of the first amendment to the United
States Constitution. Falbe, 189 Ill.2d at 645, 244 Ill.Dec. 901,
727 N.E.2d at 207, citing People ex rel. Klinger v. Howlett, 56
Ill.2d 1, 3–4, 305 N.E.2d 129, 130 (1973). According to the
court, “any statute which is valid under the first amendment is
also valid under the Constitution of Illinois.” Falbe, 189 Ill.2d
at 645, 244 Ill.Dec. 901, 727 N.E.2d at 207.

In light of this positive statement from our supreme court, we
are constrained to mirror our federal constitutional analysis
in our analysis of the Illinois Constitution's protections of
religious exercise. Insofar as we have held that section 6–106
of the Vehicle Code and the administrative rule implementing
it are valid under the United States Constitution and that
the Secretary's application of those laws to plaintiff was
not unconstitutional, we hold that the plaintiff's right to
free exercise of religion under the Illinois Constitution was
similarly not burdened by the Secretary's refusal to exempt
him from the requirement that plaintiff submit his social
security number on his driver's license application.

**1261  ***565  Our judgment in that regard is only further
supported by case law from our supreme court and this court.
For example, in Department of Mental Health v. Warmbir,

37 Ill.2d 267, 226 N.E.2d 4 (1967), our supreme court
construed the predecessor to article I, section 3, of the Illinois
Constitution consistent with the United States Supreme
Court's decision in Smith. In Warmbir, a woman whose
religion prohibited her from obtaining a divorce claimed that
a provision of the mental health code that made spouses liable
for services rendered to patients unable to pay could not be
constitutionally applied to her in light of the Constitution's
guarantees of free exercise of religion. Warmbir, 37 Ill.2d
at 268, 226 N.E.2d at 5. In rejecting her claim, the court
concluded that although “[a] statute which had as its object the
promotion or discouragement of a particular religion would
be beyond the scope of government power,” a statute that
is “ concerned with a legitimate governmental purpose” is
not invalid “merely because as an incidental effect it may
place at some disadvantage persons of a *180  particular
religious faith.” Warmbir, 37 Ill.2d at 269–70, 226 N.E.2d at
6. The court observed that “[t]he difficulty encountered, or
the benefit which one must forego, is attributable not to the
statute but to the religion or to the individual's own choice.”
Warmbir, 37 Ill.2d at 270, 226 N.E.2d at 6.

More specifically, this court has held that there is “no
constitutional prohibition” against requiring an applicant for
a driver's license to supply a social security number. Schmidt
v. Powell, 4 Ill.App.3d 34, 38, 280 N.E.2d 236, 238 (1972).
In Schmidt, we upheld the social security number requirement
of a previous version of section 6–106 of the Vehicle Code,
further finding that the statute was intended, inter alia, to
promote the safety of those using the highways of Illinois.
Schmidt, 4 Ill.App.3d at 38, 280 N.E.2d at 238.

In light of these strong precedents, as well as our supreme
court's mandate to construe article I, section 3, of the Illinois
Constitution in the same manner as the first amendment, we
hold that plaintiff's right to free exercise of religion under
the Illinois Constitution was not burdened by the Secretary's
application of section 6–106 of the Vehicle Code and Title 92,
section 1030.63, of the Illinois Administrative Code.

D. Plaintiff Has Forfeited Any Argument
Under the Religious Freedom Restoration Act

 Plaintiff's briefs also raise arguments under Illinois's
Religious Freedom Restoration Act (Restoration Act) (775
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ILCS 35/1 through 99 (West 1998)). We decline to address
these arguments for two reasons. First, we decline to address
plaintiff's argument insofar as it is unclear exactly what
plaintiff is arguing by raising the Restoration Act. See Bank
of Illinois v. Thweatt, 258 Ill.App.3d 349, 362, 196 Ill.Dec.
424, 630 N.E.2d 121, 130 (1994) (holding argument waived
because a “reviewing court is entitled to have issues clearly
defined”).

 However, as a more fundamental matter, plaintiff did not
argue before the agency or the circuit court that the Secretary's
application of the statute and rule requiring an applicant for a
driver's license to submit a social security number violated the
Restoration Act. “It is well settled that issues not raised in the
trial court are deemed waived and may not be raised for the
first time on appeal.” Haudrich v. Howmedica, Inc., 169 Ill.2d
525, 536, 215 Ill.Dec. 108, 662 N.E.2d 1248, 1253 (1996).
This becomes especially critical insofar as the Restoration Act
creates a separate cause of action and requires that a claim

be brought in a “judicial proceeding.” 775 ILCS 35/20 (West
1998). Since plaintiff **1262  ***566  failed to raise the
Restoration Act in the agency and circuit court, the issue is
forfeited on appeal.

*181  III. CONCLUSION

For the reasons stated, we affirm the circuit court's judgment.

Affirmed.

COOK and TURNER, JJ., concur.

All Citations

331 Ill.App.3d 167, 770 N.E.2d 1251, 264 Ill.Dec. 555
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PRESIDING JUSTICE STOUDER delivered the
opinion of the court:

This is an appeal from a judgment in the circuit
court of Fulton County entered in an action
brought by the plaintiff, Jack Frame, a school
counselor, who had his term of employment
reduced by the defendant, the Board of Trustees of
Spoon River Community College. The trial court
ruled in favor of the defendant and the plaintiff
appeals.

The plaintiff filed a petition for writ of mandamus
and declaratory judgment against the defendant.
The plaintiff alleged that from the school years
1978-1979 to 1988-1989, he was employed on an
11-month term of employment with the defendant.
The plaintiff further alleges that his employment
during the months of June, July, and August did
not relate to summer school but, rather, to the
regular school year. He referred to his working
during those months as a summer assignment. The
plaintiff has tenure because he is engaged in
academic support services.

The 1988-1989 school year ended on or about
May 31, 1989. The plaintiff claims that on May
23, 1989, he received notice from the defendant
that his employment during the summer of 1989
would be reduced to 13 days. As a result, the
plaintiff submits he lost salary by working
approximately 29 to 37 less days. The plaintiff
requested to *619  be reinstated to his 11-month
term of employment and to be awarded damages
for lost wages.

619

The trial court granted the defendant's motion to
dismiss, finding that a significant distinction
existed between the terms "school year" as defined
by section 3B-1 of the Illinois Public Community
College Act (Ill. Rev. Stat. 1989, ch. 122, par.
103B-1) (the Act), which applies to tenured
community college teachers, and "school term" as
defined by section 24-11 of the Illinois School
Code (Ill. Rev. Stat. 1989, ch. 122, par. 24-11) (the
School Code), which applies to tenured
elementary and high school teachers. Section 3B-1
of the Act defines "School Year" as a regular
academic year or its equivalent, excluding summer
school. (Ill. Rev. Stat. 1989, ch. 122, par. 103B-1.)
This definition differs markedly from the School
Code's definition of school term because under it,
common school teachers have tenure whenever
school is in actual session, including during
summer school. (See Ill. Rev. Stat. 1989, ch. 122,
par. 24-11.) The court, while noting that tenure
laws are to be strictly construed, rejected the
plaintiff's claim that his summer work falls within
the tenure provisions of the Act because summer
school is specifically excluded from tenure
protection.

The plaintiff contends that the defendant violated
section 3B-5 of the Act by not notifying him of
the reduction in his summer duties 60 days before
the end of the regular academic school year.
Section 3B-5 of the Act (Ill. Rev. Stat. 1989, ch.
122, par. 103B-5) provides in relevant part:

1



*621

"If a dismissal of a faculty member for the
ensuing school year results from the
decision of the Board to decrease the
number of faculty members employed by
the Board or to discontinue some particular
type of teaching service or program, notice
shall be given the affected faculty member
not later than 60 days before the end of the
preceding school year. * * * In the event a
tenured faculty member is not given notice
within the time herein provided, he shall
be deemed reemployed for the ensuing
school year."

The plaintiff further concludes that because
section 3B-5 is modeled after section 24-12 of the
School Code, we should follow those cases
interpreting section 24-12 for guidance. In
essence, the plaintiff asserts that we should review
the two statutes in pari materia.

• 1 The primary rule of statutory construction is to
ascertain and effectuate the legislature's intent. (
Waste Management of Illinois, Inc. v.
Environmental Protection Agency (1985), 137 Ill.
App.3d 619, 484 N.E.2d 1128.) In so doing, a
court looks first to the statutory language itself,
and if the language is clear, the court must give it
effect *620  and should not look to extrinsic aids
for construction. ( Biggiam v. Board of Trustees of
Community College District No. 516 (1987), 154
Ill. App.3d 627, 506 N.E.2d 1011.) In the instant
case, there is no reason for not utilizing the plain
ordinary meaning of the words "excluding
summer school" found in section 3B-1 of the Act.
See Ill. Rev. Stat. 1989, ch. 122, par. 103B-1.

620

• 2 In relying on the doctrine of in pari materia,
the plaintiff conveniently glosses over a threshold
question. That is, whether the statute to be
construed is ambiguous. It is fundamental that
before the rule of in pari materia is applied, the

statute to be construed must be found to be
ambiguous. ( People v. 1946 Buick, VIN 34423520
(1989), 127 Ill.2d 374, 537 N.E.2d 748.) We find
no reason to apply the doctrine of in pari materia
because the language found in sections 3B-1 and
3B-5 of the Act is unambiguous and clear.

• 3 In addition, the School Code has been found to
be inapplicable to community college districts
which operate under the authority of the Public
Community College Act. ( Steinmetz v. Board of
Trustees of Community College District No. 529)
(1978), 68 Ill. App.3d 83, 385 N.E.2d 745.)
Therefore, insofar as the plaintiff cites three cases
in support of his argument, we note that each case
dealt with section 24-12 of the School Code and
did not involve the definition of school year under
the Act and, accordingly, is not controlling.

• 4 We therefore hold that the Act's tenure
provisions do not apply to summer school or
assignments performed during the summer months
in conjunction with summer school. We also note
that this applies to classroom teachers as well as
those involved in academic support services. The
plaintiff's attempt to incorporate certain provisions
of the School Code into the Act fails because the
legislature carefully and explicitly excluded
summer school from the community college
tenure provisions.

For these reasons, we affirm the judgment of the
circuit court of Fulton County.

Affirmed.

McCUSKEY and HAASE, JJ., concur.

621
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Synopsis
Background: County brought declaratory judgment action
against village, alleging village ordinance impermissibly
conflicted with county ordinance regulating feral cat colonies.
The Circuit Court, Cook County, Mary Anne Mason, J.,
granted summary judgment to county. Village appealed.

Holdings: The Appellate Court, Hall, J., held that:

village ordinance prohibiting village residents from operating
feral cat colonies within village pertained to issue of statewide
concern rather than local concern, and therefore village
exceeded its constitutional home rule authority in enacting
ordinance, and

section of Animal Control Act granting a municipality
authority to prohibit animals from running at large did not
provide authority for village ordinance.

Affirmed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.
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*1276  Joseph Cainkar, of Louis F. Cainkar Ltd., of Chicago,
for appellant.

Anita M. Alvarez, State's Attorney, of Chicago (Kent S. Ray,
Paul A. Castiglione, and Sisavanh B. Baker, Assistant State's
Attorneys, of counsel), for appellee.

OPINION

Justice HALL delivered the judgment of the court, with
opinion.

**734  ¶ 1 This appeal involves two apparently conflicting
ordinances that regulate feral cat colonies within Cook
County. One of the ordinances was adopted by the county. The
other ordinance was adopted by the Village of Bridgeview, a
municipality located within Cook County.

*1277  **735  ¶ 2 In 1973, the Illinois General Assembly
enacted the Animal Control Act (Ill.Rev.Stat.1973, ch. 8, ¶
351 et seq.) (now 510 ILCS 5/1 et seq. (West 2010)) in
an effort to, among other things, control the stray animal
population and prevent and control the spread of rabies
in Illinois. See Village of Swansea v. County of St. Clair,
45 Ill.App.3d 184, 186, 4 Ill.Dec. 33, 359 N.E.2d 866
(1977); McQueen v. Erickson, 61 Ill.App.3d 859, 864, 19
Ill.Dec. 113, 378 N.E.2d 614 (1978). In 1977, based in
part upon the authority vested in it under sections 3 and
5 of the Animal Control Act, the Cook County Board of
Commissioners adopted the Cook County Animal and Rabies
Control Ordinance (Cook County Ordinance No. 99–O–25, §

10–1 et seq. (Jan. 3, 1977)) 1 .

¶ 3 In October 2007, the Cook County Board of
Commissioners amended the ordinance by adding a section
dealing with feral cats, the “Managed Care of Feral Cats”
Ordinance (Cook County Ordinance No. 07–O–72 (Oct. 16,
2007)) (feral cat ordinance). The feral cat ordinance was
enacted to further prevent the spread of rabies by reducing
and controlling the feral cat population.

¶ 4 The feral cat ordinance permits individuals living within
Cook County (the County), including those living in the
Village of Bridgeview, to maintain feral cat colonies provided
they participate in trap, neuter, and release (TNR) programs
sponsored by approved humane societies. Cook County
Ordinance No. 07–O–72, § 10–97 (Oct. 16, 2007). Under the
privately funded TNR programs, citizen volunteers, referred
to as caretakers, humanely trap feral cats and then take them
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to veterinarians or humane societies to be microchipped,
vaccinated and spayed or neutered, and eventually released
back to their outdoor colonies. Cook County Ordinance No.
07–O–72, § 10–95 (Oct. 16, 2007).

¶ 5 Dr. Donna M. Alexander, a veterinarian and the
administrator of the County's animal and rabies control
department, testified at her deposition that the TNR programs
had saved the County over $1.5 million, primarily resulting
from having fewer feral cats to euthanize. Dr. Alexander
claimed that prior to adoption of the TNR programs, local
municipalities were trapping and euthanizing approximately
500 to 600 feral cats per year, at a cost to taxpayers of about
$135 per cat. The doctor testified that since implementation
of the programs, over 9,000 feral cats have been vaccinated
against rabies, and spayed and neutered, resulting in a smaller
feral cat population through natural attrition.

¶ 6 The Village of Bridgeview is a home rule municipality
located within Cook **736  *1278  County. On April
1, 2009, Bridgeview adopted ordinance No. 09–04. This
ordinance prohibits Bridgeview residents from operating feral
cat colonies within Bridgeview's corporate limits and imposes
fines on those who fail to comply.

¶ 7 The County filed the lawsuit at issue in this appeal,
alleging that the Bridgeview ordinance infringed upon its
statutory authority to control and prevent the spread of rabies
and control feral cats within Cook County. The County
sought a declaration that Bridgeview lacked the statutory and
home rule authority to enact its ordinance. The County also
sought an injunction prohibiting Bridgeview from enforcing
its ordinance.

¶ 8 On the parties' cross-motions for summary judgment, the
trial court entered judgment in favor of the County and against
Bridgeview. The court determined that Bridgeview lacked the
statutory and home rule authority to enact its ordinance. The
court also enjoined Bridgeview from enforcing its ordinance.
Bridgeview now appeals. For the reasons that follow, we
affirm.

¶ 9 ANALYSIS
¶ 10 Our review of the trial court's order granting summary
judgment is de novo. Sears Roebuck & Co. v. Acceptance
Insurance Co., 342 Ill.App.3d 167, 171, 275 Ill.Dec. 965,

793 N.E.2d 736 (2003). Summary judgment is appropriate
where the pleadings, depositions, and admissions on file,
together with any affidavits and exhibits, when viewed in
the light most favorable to the nonmoving party, indicate
there is no genuine issue of material fact and that the moving
party is entitled to judgment as a matter of law. 735 ILCS
5/2–1005(c) (West 2010); Bier v. Leanna Lakeside Property
Ass'n, 305 Ill.App.3d 45, 50, 238 Ill.Dec. 386, 711 N.E.2d 773
(1999). As in this case, where the parties file cross-motions
for summary judgment, they invite the court to decide the
issues presented as a matter of law. Lexmark International,
Inc. v. Transportation Insurance Co., 327 Ill.App.3d 128, 134,
260 Ill.Dec. 658, 761 N.E.2d 1214 (2001).

 ¶ 11 The resolution of this appeal primarily turns on whether
Bridgeview exceeded its home rule authority under article
VII, section 6(a), of the 1970 Illinois Constitution by enacting
its ordinance. Based on the following analysis, we find the
trial court correctly ruled that Bridgeview exceeded its home
rule authority in enacting the ordinance, rendering it invalid.

¶ 12 Section 6(a) of article VII of the 1970 Illinois
Constitution provides in relevant part:

“Except as limited by this Section, a home rule unit may
exercise any power and perform any function pertaining to
its government and affairs including, but not limited to, the
power to regulate for the protection of the public health,
safety, morals and welfare; to license; to tax; and to incur
debt.” Ill. Const. 1970, art. VII, § 6(a).

 ¶ 13 The 1970 Illinois Constitution limits a home rule unit
to legislation “ ‘pertaining to its government and affairs.’ ”
City of Chicago v. Village of Elk Grove Village, 354 Ill.App.3d
423, 426, 290 Ill.Dec. 91, 820 N.E.2d 1158 (2004). “[A]ny
analysis regarding the validity of home rule power must begin
with a determination of the legal question of whether the
problem pertains to local government and affairs, as required
by section 6(a).” (Emphasis in original.) Palm v. 2800 Lake
Shore Drive Condominium Ass'n, 2013 IL 110505, ¶ 101, 370
Ill.Dec. 299, 988 N.E.2d 75 (Freeman, J., dissenting, joined
by Burke, J.). “An ordinance pertains to the government
and affairs of a home rule **737  *1279  unit where the
ordinance relates to problems that are local in nature rather
than State or national.” Village of Bolingbrook v. Citizens
Utilities Co. of Illinois, 158 Ill.2d 133, 138, 198 Ill.Dec. 389,
632 N.E.2d 1000 (1994).
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¶ 14 In Illinois, the problem of animal control,
overpopulation, and the spread of rabies is both a local and
statewide concern. When a problem has a local as well as a
statewide or national impact, courts must weigh the relevant
factors set out in Kalodimos v. Village of Morton Grove,
103 Ill.2d 483, 83 Ill.Dec. 308, 470 N.E.2d 266 (1984). See
Village of Bolingbrook, 158 Ill.2d at 139, 198 Ill.Dec. 389,
632 N.E.2d 1000.

¶ 15 In Kalodimos, the court stated: “Whether a particular
problem is of statewide rather than local dimension must be
decided not on the basis of a specific formula or listing set
forth in the Constitution but with regard for the nature and
extent of the problem, the units of government which have
the most vital interest in its solution, and the role traditionally
played by local and statewide authorities in dealing with it.”
Kalodimos v. Village of Morton Grove, 103 Ill.2d 483, 501,
83 Ill.Dec. 308, 470 N.E.2d 266 (1984). Therefore, we must
examine and determine the following: the nature and extent
of the problem; the unit of government having a more vital
interest in resolving the problem; and the role traditionally
played by local and statewide authorities in dealing with the
problem.

¶ 16 The nature of the problem is the spread of rabies by an
overpopulation of feral cats. In regard to the extent of the
problem, Dr. Alexander testified that the feral cat problem
was not only a statewide concern, but also a national concern.
Dr. Alexander maintained that the Bridgeview ordinance
prohibiting feral colonies within Bridgeview had a chilling
effect on those Bridgeview residents who might desire to
become feral cat caretakers. The doctor claimed that in
this sense, the Bridgeview ordinance undermined efforts to
encourage citizens throughout Cook County to participate in
the TNR programs. Dr. Alexander also noted that feral cats
are freely roaming animals knowing no political boundaries,
and as a consequence, the Bridgeview ordinance affected
bordering municipalities such as Hickory Hills and Palos
Heights.

¶ 17 In regard to the second Kalodimos factor, we find that
counties in Illinois have a more vital interest in controlling
the feral cat population and the spread of rabies than do
local municipalities. The General Assembly, through the
Animal Control Act, has determined that the issues of animal
control, overpopulation, and the control of rabies are more

effectively addressed at the county level. We believe this
is a sound approach given the fact that feral cats freely
roam across neighboring municipalities and that home rule
municipalities cannot legislate outside their geographical

borders. 2  Counties have greater geographical reach and thus
can more comprehensively and effectively address feral cat
control than local municipalities.

¶ 18 Regarding the third and final Kalodimos factor, we find
that the state and **738  *1280  counties have had a more
traditional role in animal control and preventing the spread
of rabies than local municipalities. The current version of the
Animal Control Act was derived from legislation related to
preventing the spread of rabies.

¶ 19 In 1927, the General Assembly passed an act known
as “An Act to prevent the spread of rabies,” authorizing the
Illinois Department of Agriculture “to prevent the spread
of rabies among dogs.” Ill.Rev.Stat.1927, ch. 8, ¶ 23b. In
1953, the General Assembly repealed “An Act to prevent the
spread of rabies,” replacing it with the Rabies Control Act.
Ill.Rev.Stat.1953, ch. 8, ¶¶ 23e to 23x. The Rabies Control Act
mandated each county board to appoint a licensed veterinarian
as a rabies inspector to administer and enforce provisions
of the act. Ill.Rev.Stat.1953, ch. 8, ¶ 23g. Finally, in 1973
the Generally Assembly repealed the Rabies Control Act and
replaced it with the present day Animal Control Act.

¶ 20 Thus, the state, through the Illinois Department of
Agriculture, has administered rabies control programs since
1927 and has delegated some authority over rabies control
to the counties as early as 1953. In addition, counties have
exercised authority over controlling the feral cat population
and the spread of rabies through the Animal Control Act since
1973.

¶ 21 In sum, the state and counties have a greater interest
and a more traditional role in addressing the issues of animal
control and preventing the spread of rabies than do local
municipalities. These issues are matters of statewide concern
and do not strictly pertain to the government and affairs
of Bridgeview as a home rule unit, within the meaning of
article VII, section 6(a), of the 1970 Illinois Constitution.
Bridgeview's ordinance was an invalid exercise of its home
rule authority.
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 ¶ 22 Bridgeview alternatively argues that even if it lacked
the home rule authority to adopt its ordinance, it retained
the statutory authority to do so. In support of this argument,
Bridgeview relies on section 24 of the Animal Control Act,
which provides:

“Nothing in this Act shall be held to limit in any manner the
power of any municipality or other political subdivision to
prohibit animals from running at large, nor shall anything
in this Act be construed to, in any manner, limit the power
of any municipality or other political subdivision to further
control and regulate dogs, cats or other animals in such
municipality or other political subdivision provided that no
regulation or ordinance is specific to breed.” 510 ILCS 5/24
(West 2010).

or other animals.” 510 ILCS 5/24 (West 2010). Therefore,
under the plain language of section 24, Bridgeview has
the authority to adopt provisions prohibiting feral cats from
running at **739  *1281  large or it can impose further,
stricter requirements than those imposed by the County.
Exercising such authority would not be improper. See, e.g.,
Village of Wauconda v. Hutton, 291 Ill.App.3d 1058, 1060–
61, 226 Ill.Dec. 161, 684 N.E.2d 1364 (1997) (“[a] local
ordinance may impose more rigorous or definite regulations
in addition to those enacted by the state legislature so long as
they do not conflict with the statute”).

¶ 25 However, Bridgeview exceeded its authority under
section 24 of the Animal Control Act by making it unlawful to
operate feral cat colonies within its corporate limits. The trial
court correctly determined that Bridgeview not only lacked
the home rule authority to enact its ordinance, but also lacked
the statutory authority to do so.

¶ 26 For the foregoing reasons, we affirm the judgment of the
circuit court of Cook County.

¶ 27 Affirmed.

Presiding Justice ROCHFORD and Justice REYES concurred
in the judgment and opinion.

All Citations

2014 IL App (1st) 122164, 8 N.E.3d 1275, 380 Ill.Dec. 733

¶ 23 Bridgeview's arguments concerning section 24 of the 
Animal Control Act turn on statutory construction. Issues of 
statutory construction are questions of law, which we review 
de novo. Krautsack v. Anderson, 223 Ill.2d 541, 553, 308 
Ill.Dec. 302, 861 N.E.2d 633 (2006). The primary rule of 
statutory construction is to ascertain and give effect to the 
intent of the legislature. Croissant v. Joliet Park District, 141 
Ill.2d 449, 455, 152 Ill.Dec. 561, 566 N.E.2d 248 (1990). 
The best evidence of this intent is the language of the statute 
itself, which must be given its plain and ordinary meaning. 
Krautsack, 223 Ill.2d at 553, 308 Ill.Dec. 302, 861 N.E.2d 
633.

¶ 24 Section 24 of the Animal Control Act recognizes a 
municipality's authority to “prohibit animals from running 
at large,” and to “further control and regulate dogs, cats
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to the police power, the right of individual citizen to keep
and bear arms shall not be infringed; (2) village ordinance
did not violate home rule provisions of State Constitution;
(3) village ordinance did not require those subject to it to
incriminate themselves in violation of Fifth and Fourteenth
Amendments by their compliance with state law requiring
those who possess firearms to register with the state and
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Opinion

SIMON, Justice:

An ordinance of the village of Morton Grove banning the
possession of all operable handguns, apparently the first
of its kind in the nation, withstood a challenge **269
***311  under the second and ninth amendments to the

United States Constitution. (Quilici v. Village of Morton
Grove (7th Cir.1982), 695 F.2d 261, cert. denied (1983), 464
U.S. 863, 104 S.Ct. 194, 78 L.Ed.2d 170. In that decision
the Federal court also concluded that the ordinance was
permissible under the Illinois Constitution. (695 F.2d 261,
265–69.) This appeal calls upon this court to determine the
meaning of our State constitution by defining the scope of the
relevant State constitutional provision, deciding whether the
ordinance passes muster under it, and, if so, deciding whether
it is permissible under the constitutional home rule power and
the police power.

The ordinance (Morton Grove, Ill., Ordinance 81–11 (June 8,
1981)) provides that “[n]o person shall possess, in the Village
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* * * [a]ny handgun, unless the same has been rendered
permanently inoperative.” It exempts from its operation
peace officers, prison officials, members of the armed forces,
reserve units and the Illinois National Guard, security guards
duly employed by a commercial or industrial enterprise or
a public utility, and members of licensed gun clubs who
entrust their handguns to the club for safekeeping when not
using them for target shooting or other recreational purposes.
Antique firearms are also specifically exempted from the
ordinance.

Morton Grove residents filed this action seeking an injunction
and a declaratory judgment that the ordinance violates article
I, section 22, of the Illinois Constitution *491  and is an
unreasonable exercise of the police power. The circuit court
of Cook County entered summary judgment in favor of the
village, and the appellate court affirmed (113 Ill.App.3d 488,
69 Ill.Dec. 414, 447 N.E.2d 849). We granted leave to appeal
and permitted various parties to file briefs amicus curiae on
both sides.

I. THE CONSTITUTIONAL RIGHT TO ARMS
Article I, section 22, added to the Illinois Constitution in 1970,
provides:

“Subject only to the police power, the right of the individual
citizen to keep and bear arms shall not be infringed.” (Ill.
Const.1970, art. I, sec. 22.)

The section does not mirror the second amendment to
the Federal Constitution (U.S. Const., amend. II); rather it
adds the words “[s]ubject only to the police power,” omits
prefatory language concerning the importance of a militia,
and substitutes “the individual citizen” for “the people.”
The majority report of the Bill of Rights Committee of the
constitutional convention, which framed the provision, makes
clear that the latter two changes were intended to broaden the
scope of the right to arms from a collective one applicable
only to weapons traditionally used by a regulated militia
(see United States v. Miller (1939), 307 U.S. 174, 59 S.Ct.
816, 83 L.Ed. 1206, to an individual right covering a wider
variety of arms. Report of the Bill of Rights Committee
on the Preamble and Bill of Rights (hereinafter cited as
Committee Report), 6 Record of Proceedings, Sixth Illinois
Constitutional Convention (hereinafter cited as Proceedings)
87 (1970).

Equally distinctive, however, is the explicit recognition of
“the police power” as a limitation on the liberty the provision
affords. The Bill of Rights Committee explained in its report
that “[b]ecause arms pose an extraordinary threat to the
safety and good order of society, *492  the possession
and use of arms is subject to an extraordinary degree
of control under the police power.” (Committee Report,
6 Proceedings 88.) The committee report described, with
specific citations, five types of regulatory measures that had
been approved in other States as not infringing an individual
right to arms, including a complete ban on “certain deadly
weapons not commonly and peacefully used by individuals,
such as machine guns, firearms equipped with silencing
devices, gas-ejecting devices, blackjacks, artillery weapons,
bombs, etc.” (Committee Report, 6 Proceedings 89) and
a total prohibition of “the sale of some weapons in some
circumstances” (Committee Report, 6 Proceedings 90, citing
**270  ***312  Biffer v. City of Chicago (1917), 278 Ill.

562, 116 N.E. 182, and a Texas case, Caswell & Smith v.
State (Tex.Civ.App.1912), 148 S.W. 1159, which approved a
confiscatory tax on all sales of pistols).

Plaintiffs contend that section 22 is ambiguous and that the
ambiguity can only be resolved to mean that while the State
and its subdivisions have the power to regulate the possession
and use of weapons which are commonly used for recreation
or protection of person and property, such as by requiring that
all purchasers of handguns be licensed (see Biffer v. City of
Chicago (1917), 278 Ill. 562, 116 N.E. 182), they may not
enact a flat ban on such weapons or any discrete category of
them. Plaintiffs also argue that the proper focus in interpreting
a constitutional provision such as section 22 must be on the
common understanding of the citizens of the State who voted
to adopt the Constitution.

 The meaning of a constitutional provision depends, of
course, on the common understanding of the citizens who,
by ratifying the Constitution, gave it life. (People ex rel.
Cosentino v. County of Adams (1980), 82 Ill.2d 565, 569,
46 Ill.Dec. 116, 413 N.E.2d 870; Client Follow-Up Co. v.
Hynes (1979), 75 Ill.2d 208, 222, 28 Ill.Dec. 488, 390 N.E.2d
847.) This understanding, however, is best determined *493
by referring to the common meaning of the words used.
(Coalition for Political Honesty v. State Board of Elections
(1976), 65 Ill.2d 453, 464, 3 Ill.Dec. 728, 359 N.E.2d 138.)
The plain language of the provision clearly leaves the right
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to bear any type of arms subject to the police power. This
belies any assertion that a majority of the voters must have
interpreted the plain words of the provision as ruling out any
specific regulatory measure. The official explanation which
all voters received also left considerable leeway for regulation
of guns by stating that under section 22 “the right of the
citizen to keep and bear arms cannot be infringed, except as
the exercise of this right may be regulated by appropriate laws
to safeguard the welfare of the community.” 7 Proceedings
2689.

 The insight offered by these materials is consistent with the
interpretation of the provision advanced by the delegates who
voted to adopt it. The meaning which the delegates to the
convention attached to a provision in the Constitution before
sending it to the voters for ratification is relevant in resolving
ambiguities which may remain after consulting the language
of the provision. (Client Follow-Up Co. v. Hynes (1979), 75
Ill.2d 208, 220, 3 Ill.Dec. 728, 359 N.E.2d 138; People ex rel.
Keenan v. McGuane (1958), 13 Ill.2d 520, 527, 13 Ill.2d 520,
150 N.E.2d 168; see, e.g., Drury v. County of McLean (1982),
89 Ill.2d 417, 422–23, 60 Ill.Dec. 624, 433 N.E.2d 66.) The
reason is that it is only with the consent of the convention that
such provisions are submitted to the voters in the first place.

When presented with the report of the Bill of Rights
Committee, the delegates to the convention were faced with
a choice of adopting the so-called “majority report,” which
set forth section 22 in substantially the form in which it was
enacted; adopting the “minority report,” which recommended
that the constitution remain silent concerning a right to
arms; or adopting the “Lawlor amendment,” which read:
“The right of the individual to firearms or other means
necessary for defense *494  of his person or safeguarding
of his property shall not be denied or infringed. The use of
deadly weapons for hunting or other sports shall be subject
to regulations established by law.” (3 Proceedings 1704.) The
Lawlor proposal and the minority report were both rejected.
The majority report, which was accepted by the convention,
was introduced by Delegate Leonard Foster who stated:

“[I]t was urged on us that the right to keep and bear some
form of firearm should be put into the constitution. * * *
[W]e added a qualifier that the right to bear arms would be
subject only to the police power of the state * * *.

In general, the committee feels that the state has the right
* * * to regulate firearms; that is to say, to determine
who can have them and under what circumstances * *
*. [W]e feel that under **271  ***313  this provision,
the state would have the right to prohibit some classes
of firearms, such as war weapons, handguns, or some
other category.” (Emphasis added.) 3 Proceedings 1687
(statement of Delegate Foster).

In the debate following the opening statements, Mr. Foster
was questioned as follows by Delegate Elmer Gertz:

“MR. GERTZ: * * * [U]nder [the] provision, would it be
possible for the city or the state to ban all hand guns, except
those in the hands of police officers?

MR. FOSTER: It would be possible to ban all hand guns,
including those in the hands of police officers.” (Emphasis
in original.) (3 Proceedings 1689.)

This response was amplified the following day when, in his
introduction of the minority report, Mr. Gertz asserted that
“[i]t was admitted yesterday, that the [majority report] would
prevent a complete ban of hand guns, for example,” and
Mr. Foster interjected, “[T]hat is inaccurate. The statement
of the majority was that it would prevent a complete ban
on all guns, but there could be a *495  ban on certain
categories.” (3 Proceedings 1693.) In addition, Delegate
Matthew Hutmacher, who, along with Delegate Foster,
presented the majority report stated that the scope of the police
power under the right-to-ams provision was coextensive with
“due process” (3 Proceedings 1689 (statement of Delegate
Hutmacher)). Shortly before the vote which rejected the
minority report, Mr. Foster stated:

“It is the position of the majority that under the police
power of the state, the legislature would have the authority,
for example, to forbid all hand guns. * * * [I]t is still
the position of the majority that, short of an absolute
and complete ban on the possession of all firearms, this
provision would leave the legislature free to regulate
the use of firearms in Illinois.” (Emphasis added.) 3
Proceedings 1718 (statement of Delegate Foster).

During the course of the debates, several delegates who later
voted in favor of the majority report voiced an understanding
of the report that was similar to Mr. Foster's. For example,
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one delegate observed that “as everyone has said— * *
* hand guns are by far and away the problem in this
country and in this state * * *. This [section] does not
in any way attempt or intend * * * [to] restrict the state
or the county or the city or any other government within
our confines of a reasonable * * * control over hand
guns. And I submit to you that that would include the
prohibition * * *.” (Emphasis added.) (3 Proceedings 1717–
18 (statement of Delegate Durr).) Another suggested that, far
from obstructing State or local legislation aimed at controlling
firearms, the majority report gave constitutional sanction to
such legislation for the first time. (3 Proceedings 1709–
10 (statement of Delegate Elward).) Others stated that, as
they understood it, the majority report was a safeguard
against the confiscation of all firearms and nothing more. (3
Proceedings 1711 (statement of Delegate Kelleghan), 1712
*496  (statement of Delegate Downen).) Other delegates

simply accepted Mr. Foster's understanding of the extent to
which the majority report would permit regulation of guns.
3 Proceedings 1711 (statement of Delegate Kelleghan), 1719
(statements of Delegates Daley and Kamin).

 Conspicuously absent from the debates is any expression by
any delegate who favored the majority report that handguns
could not be banned under the majority proposal. The only
suggestions of this kind were made by delegates who opposed
the majority report, and were offered only to demonstrate
the possibility that voters or the court smight interpret the
right bestowed by section 22 too expansively in favor of the
right to arms. (See 3 Proceedings 1694 (statement of Delegate
Weisberg), 1710 (statement of Delegate Fay), 1714 (statement
of Delegate Ladd).) The plaintiffs argue that these statements
show that there was no common understanding among the
delegates who voted on the section. However, “the court is
not justified in relying upon arguments against a proposed
constitutional amendment ‘as seen **272  ***314  by
the minority,’ to determine its meaning after adoption. A
precedent so holding would be mischievous in the opportunity
it would afford a minority to frustrate the purpose of the
[constitutional convention] and the voters.” Hanley v. Kusper
(1975), 61 Ill.2d 452, 460, 337 N.E.2d 1.

 Plaintiffs contend that the natural interpretation of the words
“police power,” and that which the voters must have had in
mind when considering section 22 under which all classes
of firearms rather than merely military ones are protected,
includes regulation of such firearms but not a prohibition of

any class of arms. We see no basis for this argument. This
court has long recognized that the police power comprehends
laws “restraining or prohibiting anything harmful to the
welfare of the people” (People v. Warren (1957), 11 Ill.2d 420,
425, 143 N.E.2d 28; see *497  Acme Specialties Corp. v. Bibb
(1958), 13 Ill.2d 516, 518–19, 150 N.E.2d 132; cert. denied
(1958), 358 U.S. 840, 79 S.Ct. 64, 3 L.Ed.2d 74 (ban on sale
of sparklers upheld as a proper exercise of the police power)),
and no convincing evidence has been produced that the voters
ascribed a different meaning to the term in the context of
section 22.

The plaintiffs refer to newspaper articles and editorials which
they argue led voters to believe that no class of weapons
would be subject to complete prohibition (e.g., Con-Con
Questions, Answers, Illinois State Register, Dec. 10, 1970, at
2, col. 2; Con-Con unit tested—votes conservative, Chicago
Daily News, Feb. 27, 1970 (State ed.), at 11, col. 1; Editorial,
The sickening rise in gun killings, Chicago Sun-Times, June
11, 1970, at 71, col. 1; Editorial, A document in democracy,
Chicago Sun-Times, June 7, 1970, sec. 2, at 11, col. 1;
Editorial, Con-con under the gun, Chicago Sun-Times, Mar.
4, 1970, at 35, col. 1; Editorial, Wrong decision on guns,
Chicago Daily News, Feb. 27, 1970 (evening ed.), at 14, col.
1; Editorial, Gun play at con con, Chicago Daily News, Feb.
24, 1970 (evening ed.), at 10, col. 1). These articles either
expressed the general fear that the provision as debated and
passed by the convention would nullify existing gun-control
laws and prevent the passage of new ones or reported similar
expressions of fear by convention delegates who had opposed
the provision.

 Consistent with Client Follow-Up Co. v. Hynes (1979), 75
Ill.2d 208, 224–25, 28 Ill.Dec. 488, 390 N.E.2d 847, we
recognize that it may not be improper to ascertain the common
understanding of a constitutional provision by reference to
news reports. (See Wolfson v. Avery (1955), 6 Ill.2d 78,
89–92, 126 N.E.2d 701.) In this case, however, to support
the plaintiffs' position on the basis of the materials offered
in evidence would be neither fair nor accurate. With one
exception, the relevant articles and editorials cited to us were
contained in *498  the Chicago Daily News and the Chicago
Sun-Times. These were published in the same city and had
several competitors in their home market. No evidence has
been introduced as to the interpretation which newspapers in
other parts of the State placed on the right-to-arms provision
or the debates which produced it, nor are we told of the



Kalodimos v. Village of Morton Grove, 103 Ill.2d 483 (1984)
470 N.E.2d 266, 83 Ill.Dec. 308, 53 USLW 2233

5

understanding communicated by the other newspapers or
magazines which Chicago area residents who voted might
have read. We are not aware of how many voters read the
publications cited, how many of those read the particular
articles in question, or how and to what extent those who did
read the articles were influenced by them. By contrast, the
text of the right-to-arms provision and the official explanation
were made available to everyone who voted. Their import
was that regulation consistent with the public welfare would
be permitted; they did not suggest that such regulation would
not include bans on discrete categories of weapons. For
these reasons, we conclude that in this case, because of their
inconclusive character, the newspaper articles on which the
plaintiffs rely should not change our decision.

 Based on the floor debates and the official explanation,
as well as on the language of the provision, it is apparent
to us that section 22, as submitted to the voters, **273
***315  meant that a ban on all firearms that an individual

citizen might use would not be permissible, but a ban on
discrete categories of firearms, such as handguns, would be.
Convincing indications that the voters ascribed a different
meaning to the provision not having been offered by the
plaintiffs, we conclude, along with the Federal courts (Quilici
v. Village of Morton Grove (7th Cir.1982), 695 F.2d 261, cert.
denied (1983), 464 U.S. 863, 104 S.Ct. 194, 78 L.Ed.2d 170,
that a reasonable prohibition of handguns is constitutional in
this State.

 Plaintiffs point out that handguns are a form of weapon
commonly used for defense of person and property *499
and, consequently, they fall within the general protection of
section 22. They argue that there is no principle which permits
the complete abridgment of one form of constitutionally
protected behavior whenever other forms of behavior which
enjoy the same form of protection and lead to a substantially
similar end are permitted. However, the authorities which
plaintiffs cite for this proposition (Virginia State Board
of Pharmacy v. Virginia Citizens Consumer Council, Inc.
(1976), 425 U.S. 748, 757–58 n. 15, 96 S.Ct. 1817, 1823
n. 15, 48 L.Ed.2d 346, 355–56 n. 15; New York Public
Interest Research Group, Inc. v. Village of Roslyn Estates
(E.D.N.Y.1979), 498 F.Supp. 922, 932) arose in the context
of the first amendment. Unlike that amendment, which is
designed to encourage the propagation and dissemination of
views and ideas (Village of Schaumburg v. Citizens for a
Better Environment (1980), 444 U.S. 620, 632, 100 S.Ct. 826,

833–34, 63 L.Ed.2d 73, 84; Hynes v. Mayor of Oradell (1976),
425 U.S. 610, 620, 96 S.Ct. 1755, 1760, 48 L.Ed.2d 243,
253; Broadrick v. Oklahoma (1973), 413 U.S. 601, 611–12,
93 S.Ct. 2908, 2915, 37 L.Ed.2d 830, 839–40) and depends
to a large extent on the availability of a variety of forms
of expression (e.g., Metromedia, Inc. v. City of San Diego
(1981), 453 U.S. 490, 500–03 & n. 8, 101 S.Ct. 2882, 2889–
90 & n. 8, 69 L.Ed.2d 800, 810–12 & n. 8), the amendment
with which we are dealing was designed neither to encourage
nor to discourage the possession of firearms, but merely to
guard against the confiscation of all such arms.

 Nor do we find merit in plaintiffs' argument that section
22 is a nullity if construed to permit a ban on some of the
very categories of weapons it was enacted to protect. We
emphasize again that section 22 bestows upon individual
citizens for the first time a right to possess some form
of weapon suitable for self-defense or recreation, *500
regardless of the adaptability of the weapon for use in an
organized militia or of whether it is possessed for the purposes
of forming a militia. The enactment of such a provision can
scarcely be regarded as an idle gesture.

II. THE PROPRIETY OF THE ORDINANCE UNDER THE
HOME RULE POWER
Plaintiffs argue that the regulation of firearms is inherently a
matter of exclusive statewide concern because of the mobility
of guns and gun owners, and that it is thus beyond the
power of local governments acting under color of their
home rule power (Ill. Const. 1970, art. VII, sec. 6) to enact
an ordinance banning handguns. They observe that it is
conceivable that one home rule unit within the State may
forbid some form of weapon which another home rule unit
affirmatively requires (see Goreville, Ill., Ordinance 82–2
(Dec. 7, 1982) and Pittsburg, Ill., Ordinance 83–3 (June 6,
1983) (requiring all resident heads of households, with certain
enumerated exceptions, to own a firearm with ammunition)),
that one whose possession of a handgun on his person is
legal under the laws of his home town and the State would
be severely inconvenienced and precluded from traveling via
Morton Grove if possession of handguns by all persons within
that village were unlawful (Morton Grove, Ill., Ordinance
81–11, sec. 2(B) (June 8, 1981)), and that in any event a
handgun ban that applies only to one community without
affecting others in the vicinity would do nothing to reduce
the incidence of crimes committed with handguns within
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the affected community **274  ***316  and might in fact
attract armed criminals to the community from others nearby
where handguns are readily available. City of Des Plaines v.
Chicago & North Western Ry. Co. (1976), 65 Ill.2d 1, 5–6,
2 Ill.Dec. 266, 357 N.E.2d 433; see Doe v. City and County
of San Francisco (1982), 136 Cal.App.3d 509, 186 Cal.Rptr.
380 (holding a municipal ordinance banning handguns *501
to be preempted by State law).

Article VII, section 6, of our constitution provides in relevant
part:

“(a) * * * Except as limited by this Section, a home rule
unit may exercise any power and perform any function
pertaining to its government and affairs including, but not
limited to, the power to regulate for the protection of the
public health, safety, morals and welfare; * * *

* * *

(i) Home rule units may exercise and perform concurrently
with the State any power or function of a home rule unit
to the extent that the General Assembly by law does not
specifically limit the concurrent exercise or specifically
declare the State's exercise to be exclusive.” (Ill. Const.
1970, art. VII, sec. 6.)

The limitation “pertaining to its government and affairs” has
been interpreted to mean that “ ‘ * * * the powers of home-rule
units relate to their own problems, not to those of the state or
the nation.’ ” City of Des Plaines v. Chicago & North Western
Ry. Co. (1976), 65 Ill.2d 1, 5, 2 Ill.Dec. 266, 357 N.E.2d 433.

 Whether a particular problem is of statewide rather than local
dimension must be decided not on the basis of a specific
formula or listing set forth in the Constitution but with
regard for the nature and extent of the problem, the units of
government which have the most vital interest in its solution,
and the role traditionally played by local and statewide
authorities in dealing with it. (Ampersand, Inc. v. Finley
(1975), 61 Ill.2d 537, 539–41, 338 N.E.2d 15; see Report of
the Committee on Local Government, 7 Proceedings 1621–
22, 1652–57.) The committee which proposed the home rule
provision to the constitutional convention gave examples in
its majority report of regulations that do not pertain to local
government and affairs, together with reasons the subject of
the regulations was statewide in scope. Among such examples

*502  were ceilings on billing rates for local telephone calls
or interest rates on mortgage loans made within the city or
county because State or Federal regulation of utility rates and
credit institutions was so extensive and long standing and the
interest in uniform regulation so strong as to render those
functions nonlocal in character, despite the primarily local
impact of the specific ordinances in question. 7 Proceedings
1652; see People ex rel. Lignoul v. City of Chicago (1977), 67
Ill.2d 480, 10 Ill.Dec. 614, 368 N.E.2d 100.

The plaintiffs seek to apply a free-wheeling preemption rule
to the exercise of home rule power. They argue in effect that
a subject is preempted whenever it is of significant concern
to the State or whenever a uniform statewide solution to the
problems it entails might arguably be more manageable than
individual control by local units of government. Home rule,
however, is predicated on the assumption that problems in
which local governments have a legitimate and substantial
interest should be open to local solution and reasonable
experimentation to meet local needs, free from veto by voters
and elected representatives of other parts of the State who
might disagree with the particular approach advanced by the
representatives of the locality involved or fail to appreciate
the local perception of the problem. (See Report of the
Committee on Local Government, 7 Proceedings 1605–11;
City of Evanston v. Create, Inc. (1981), 85 Ill.2d 101, 107,
51 Ill.Dec. 688, 421 N.E.2d 196; Kanellos v. County of
Cook (1972), 53 Ill.2d 161, 166, 290 N.E.2d 240; Baum, A
Tentative Survey of Illinois Home Rule (Part I): Powers and
Limitations, 1972 U.Ill.L.F. 137, 154–56.) To give home rule
the latitude it requires, the court held in City of Evanston
v. Create, Inc. that a city's substantial interest in regulating
relations between landlord and tenant permitted the passage
of an ordinance restricting landlords' rights **275  ***317
in residential leases to a greater extent than a State statute on
the subject, in the absence of any indication in the statute of
an intent *503  that State control of the field be exclusive
or of any effect on residential leases outside the city as a
result of the ordinance. This court has upheld the right of
local governments to enact their own solutions to various
other problems of local concern in the face of less stringent
or conflicting State regulation, following a determination that
the State's expression of interest in the subject as evidenced
by its statutory scheme did not amount to an express attempt
to declare the subject one requiring exclusive State control.
(County of Cook v. John Sexton Contractors Co. (1979),
75 Ill.2d 494, 27 Ill.Dec. 489, 389 N.E.2d 553 (county
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zoning ordinance restricting use of land for sanitary landfill
purposes); Stryker v. Village of Oak Park (1976), 62 Ill.2d
523, 343 N.E.2d 919 (ordinance specifying the composition
of village's board of fire and police commissioners); Peters
v. City of Springfield (1974), 57 Ill.2d 142, 311 N.E.2d 107
(ordinance reducing mandatory retirement age for policemen
and firemen below that specified by a State statute); Mulligan
v. Dunne (1975), 61 Ill.2d 544, 338 N.E.2d 6, cert. denied
(1976), 425 U.S. 916, 96 S.Ct. 1518, 47 L.Ed.2d 768 (county
tax on retail sale of liquor).) These holdings follow the
mandate of section 6(i) of the local government article of
the Constitution that home rule units may exercise home
rule powers concurrently with the State until the General
Assembly “specifically” limits such exercise or declares the
State's exercise to be exclusive. (Ill. Const. 1970, art. VII, sec.
6(i).) They also are consistent with sections 6(g) and 6(h) of
that article (Ill. Const. 1970, art. VII, secs. 6(g), (h)), which
provide the exclusive methods by which the legislature may
preempt a home rule power.

Although plaintiffs contend that weapons control and crime
prevention are matters of statewide rather than local concern,
villages such as Morton Grove have an obvious interest not
only in reducing premeditated crime within their boundaries
but also in minimizing the effects of domestic violence
or spontaneous quarrels. They also *504  have an interest
in reducing the possibility of serious accidents resulting
from the accessibility to children of attractive but dangerous
instrumentalities such as handguns. Moreover, the delegates
to the constitutional convention acknowledged that weapons
control was a field suitable for local regulation pursuant
to home rule authority. After the right-to-arms provision
emerged from the Bill of Rights Committee prefaced by
the words “[s]ubject * * * to the police powers of the
State ” (emphasis added) (Report of the Bill of Rights
Committee on the Preamble and Bill of Rights, 6 Proceedings
84), the words “of the State” were stricken by vote of the
full convention following an objection that their presence
might be construed to rule out the exercise of police powers
by municipalities and other units of local government. 3
Proceedings 1702–03.

This case does not involve local regulation of a State
institution such as the court system (Ampersand, Inc. v. Finley
(1975), 61 Ill.2d 537, 338 N.E.2d 15) or a regional institution
such as a sanitary district (Metropolitan Sanitary District v.
City of Des Plaines (1976), 63 Ill.2d 256, 347 N.E.2d 716).

Nor does it involve regulation of conduct outside the village
of Morton Grove, as in City of Des Plaines v. Chicago &
North Western Ry. Co. (1976), 65 Ill.2d 1, 2 Ill.Dec. 266,
357 N.E.2d 433, except insofar as it may incidentally cause
people who wish to carry a handgun while traveling to route
themselves through other communities rather than Morton
Grove. We do not view this as a reason to hold that weapons
control does not pertain to local government or affairs, any
more than the possibility that a village speed regulation might
cause people who wish to go faster to route themselves
around the village invalidates local speed laws. Nor would
the possibility that different home rule units might adopt
contradictory handgun laws be of concern in this regard.
The grant of home rule powers contemplates that different
communities which perceive a problem differently *505
may adopt different **276  ***318  measures to address the
problem, provided that the legislature has taken no affirmative
steps to circumscribe the measures that may be taken and that
the measures taken are reasonable.

 Plaintiffs finally contend that the enactment by the State
of statutes bearing on gun ownership, possession and sale
evidence an intent to preempt the field of firearms regulation
either expressly or by implication, and leave no room for
local laws regulating or restricting possession of firearms.
The statutes to which plaintiffs refer are article 24 of the
Criminal Code of 1961 (Ill.Rev.Stat.1981, ch. 38, par. 24–1
et seq.) and “An Act relating to the acquisition, possession
and transfer of firearms and firearm ammunition * * * ” (the
Firearms and Ammunition Act) (Ill.Rev.Stat.1981, ch. 38,
par. 83–1 et seq.) The former is a criminal statute which
makes it unlawful to possess certain specified weapons,
including pistols and revolvers, on one's person “except
when on his land or in his own abode or fixed place of
business” (Ill.Rev.Stat.1981, ch. 38, pars. 24–1(4), (10)) and
subject to certain other exceptions. In addition, it provides
that any possession of firearms or firearm ammunition by
convicted felons, narcotics addicts, recent mental hospital
patients, and certain other narrowly defined classes of
people is illegal. (Ill.Rev.Stat.1981, ch. 38, par. 24–3.1.) The
Firearms and Ammunition Act, enacted “to provide a system
of identifying persons who are not qualified to acquire or
possess firearms and firearm ammunition within the State
of Illinois” (Ill.Rev.Stat.1981, ch. 38, par. 83–1), requires
all firearm owners to obtain an identification card from the
Department of Law Enforcement and makes it illegal for
anyone to sell or transfer a firearm or ammunition to a person
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who does not display a card. It gives the Department of Law
Enforcement the authority to deny cards “only” to specified
classes of people, including those who are narcotics *506
addicts or mentally retarded, convicted felons, and persons
under age 21 who have been convicted of misdemeanors or
adjudged delinquent or who do not have the written consent of
their parents or guardian to possess firearms or ammunition.
Ill.Rev.Stat.1981, ch. 38, par. 83–8.

Neither of these statutes suggests that firearms control is a
subject for exclusive State involvement. In fact, the only
statement in either act concerning the permissibility of
more stringent local control is to the opposite effect: “The
provisions of any ordinance enacted by any municipality
which requires registration or imposes greater restrictions
or limitations on the acquisition, possession and transfer of
firearms than are imposed by this Act, are not invalidated
or affected by this Act.” (Ill.Rev.Stat.1981, ch. 38, par. 83–
13.1.) This provision, in the Firearms and Ammunition Act,
refutes any contention that the use of the word “only” in
section 8 of that act (Ill.Rev.Stat.1981, ch. 38, par. 83–8)
was intended to declare that all persons not mentioned in
that section are qualified to possess firearms notwithstanding
municipal regulations to the contrary. This case is therefore
distinguishable from Doe v. City and County of San Francisco
(1982), 136 Cal.App.3d 509, 186 Cal.Rptr. 380, in which a
California statute otherwise similar to the two statutes we are
considering affirmatively provided that persons who were not
covered by its restrictions were entitled to possess firearms
without a license or permit.

We likewise find no basis for concluding that the two acts
on which plaintiffs rely leave no room for more restrictive
local laws or are contradicted in any way by Morton Grove's
ordinance. In passing, we state that we are not impressed by
the fact, relied on by plaintiffs, that section 24–3(h) of the
Criminal Code of 1961 outlaws the sale or delivery of only
those handguns which *507  melt or deform at less than 800
degrees Fahrenheit (Ill.Rev.Stat.1981, ch. 38, par. 24–3(h))
and stops short of criminalizing the possession of all pistols
and revolvers by all persons. In the absence of any indication
that the legislature meant to bestow an affirmative right on all
persons in the State not mentioned in the statute to possess
handguns that do not melt at 800 degrees, these provisions
do not prevent **277  ***319  governmental units which
would otherwise be able to regulate the possession of firearms
from enacting regulations with a broader scope. See Brown

v. City of Chicago (1969), 42 Ill.2d 501, 504–05, 250 N.E.2d
129.

 Plaintiffs argue that applying for an identification card in
compliance with the Firearms and Ammunition Act involves
disclosing certain information to State officials which may
incriminate the applicant for purposes of prosecution under
Morton Grove's ordinance in violation of the fifth and
fourteenth amendments (see Leary v. United States (1969),
395 U.S. 6, 14–18, 89 S.Ct. 1532, 1536–7, 39, 23 L.Ed.2d
57, 69–71; Haynes v. United States (1968), 390 U.S.
85, 95–97, 88 S.Ct. 722, 729–30, 19 L.Ed.2d 923, 931–
33; Marchetti v. United States (1968), 390 U.S. 39, 44–
49, 88 S.Ct. 697, 700–03, 19 L.Ed.2d 889, 895–98), and
therefore the ordinance cannot be sustained. In Haynes v.
United States, a typical holding and the case most readily
analogous to the one at bar, a Federal firearms-registration
requirement was held to violate the privilege against self-
incrimination in conjunction with a Federal statute which
outlawed the possession of firearms under substantially
the same circumstances as those which gave rise to the
obligation to register. By contrast, whereas the Firearms
and Ammunition Act requires an identification card of all
persons who intend to possess “any firearm or any firearm
ammunition within this State” (Ill.Rev.Stat.1981, ch. 38, par.
83–2), the ordinance with which we are dealing outlaws
*508  only the possession of handguns; permits everyone

to possess a handgun that has been rendered permanently
inoperative, or which is used solely for recreational purposes
within the village and is kept on the premises of licensed
gun clubs or outside village boundaries; and permits certain
people, including commercial or industrial security guards,
to possess operable handguns anywhere within the village.
Inasmuch as the application for an identification card under
the Firearms and Ammunition Act need not mention the
applicant's occupation, the kind of firearm he wishes to
possess, the place where he intends to keep it, or the purposes
for which he intends to use it (Ill.Rev.Stat.1981, ch. 38, pars.
83–4, 83–6), the only information Morton Grove authorities
could glean from the application is that a resident of Morton
Grove desires to possess a firearm. This information by itself
would be of virtually no use in establishing a violation of the
ordinance.

We therefore conclude that the ordinance is a permissible
exercise of Morton Grove's home rule powers.
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III. THE PROPRIETY OF THE ORDINANCE AS AN
EXERCISE OF THE POLICE POWER
Plaintiffs contend that, inasmuch as guns and gun owners
are highly mobile, the ordinance in question is valueless in
preventing crime within the village of Morton Grove and may
in fact encourage it by disarming law-abiding citizens. They
argue that the ordinance is perverse as a safety measure and
violates Federal and State guarantees of due process (U.S.
Const., amends. V, XIV; Ill. Const. 1970, art. I, sec. 2). In
related contentions, they argue that the ordinance, through its
exemptions, arbitrarily discriminates between residents of the
village in violation of equal protection guarantees, and that
because of the fundamental nature of the right to bear arms in
self-defense the ordinance is overbroad for *509  purposes of
due process and equal protection in that its substantive goals
can be accomplished through various less restrictive means.

 Initially we observe that the search for less onerous
alternative means of securing a governmental interest is a
hallmark of strict scrutiny, which comes into play only when
a fundamental right is invaded. Not every right secured by the
State or Federal constitutions is fundamental, however, but
only those which “lie at the heart of the relationship between
the individual and a republican form of nationally integrated
government” (People ex rel. Tucker v. Kotsos (1977), 68
Ill.2d 88, 97, 11 Ill.Dec. 295, 368 N.E.2d 903). While the
**278  ***320  right to possess firearms for purposes of

self-defense may be necessary to protect important personal
liberties from encroachment by other individuals, it does not
lie at the heart of the relationship between individuals and
their government. The right to arms guaranteed by the Federal
Constitution has never been thought to be an individual
right, as distinguished from a collective right (United States
v. Miller (1939), 307 U.S. 174, 59 S.Ct. 816, 83 L.Ed.
1206); moreover, the right to arms secured by the Illinois
Constitution, which did not exist prior to 1970, is subject,
as we have explained, to substantial infringement in the
exercise of the police power even though it operates on
the individual level. See Rawlings v. Department of Law
Enforcement (1979), 73 Ill.App.3d 267, 274–75, 29 Ill.Dec.
333, 391 N.E.2d 758.

 Under the rational-basis test, which is the appropriate level of
scrutiny when no fundamental right is involved, the relevant
inquiry for purposes of due process and equal protection
is whether the Morton Grove ordinance bears a rational

relationship to a legitimate governmental interest, not whether
it is overly broad. (Lindsey v. Normet (1972), 405 U.S. 56, 70,
31 L.Ed.2d 36, 48, 92 S.Ct. 862, 872; see Hayen v. County
of Ogle (1984), 101 Ill.2d 413, 421, 78 Ill.Dec. 946, 463
N.E.2d 124; Illinois Housing Development Authority *510
v. Van Meter (1980), 82 Ill.2d 116, 120, 45 Ill.Dec. 18, 412
N.E.2d 151.) In this regard the ordinance in its preamble
defines the village's interest as reducing “the potentiality
of firearm related deaths and injuries” caused by “the easy
and convenient availability of certain types of firearms and
weapons” and finds that “handguns play a major role in
the commission of homicide, aggravated assault, and armed
robbery, and accidental injury and death.” (Morton Grove, Ill.,
Ordinance 81–11 (June 8, 1981).) Because of the ease with
which handguns can be concealed and handled, as compared
with other types of weapons, a ban on handguns under the
conditions set forth in the ordinance could rationally have
been viewed by the village as a way of reducing the frequency
of premeditated violent attacks as well as unplanned criminal
shootings in the heat of passion or in overreaction to fears
of assault, accidental shootings by children or by adults who
are unaware that a handgun is loaded, or suicides. We find of
no significance the possibility that the ordinance was passed
for the sole purpose of publicizing a political viewpoint,
as the plaintiffs contend is demonstrated by the transcribed
statements of the village trustees who approved the ordinance:
police regulations and statutory classifications will be upheld
“if any state of facts reasonably may be conceived to justify”
them. McGowan v. Maryland (1961), 366 U.S. 420, 426,
399, 81 S.Ct. 1101, 1105, 6 L.Ed.2d 393; Illinois Housing
Development Authority v. Van Meter (1980), 82 Ill.2d 116,
122, 45 Ill.Dec. 18, 412 N.E.2d 151.

For similar reasons, we find no constitutional infirmity in
the fact that the ordinance permits security guards or special
agents employed by railroads or public utilities to carry
handguns regardless of their actual qualifications to possess
or handle firearms without endangering the public, whereas
ordinary citizens are not permitted to do so regardless of their
qualifications or the urgency of their need to carry a gun.
The village *511  trustees could validly have believed that
security guards as a group were likely to exercise greater
responsibility in using their weapons than citizens generally,
or it may simply have concluded that the private interest in
protecting commercial premises was greater than the public
interest in banning handgun possession in those few cases
covered by the exemption of which plaintiffs complain.
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Because we cannot say that the classification is unrelated to
the goals of the ordinance, we hold that it is a proper exercise
of the police power.

Plaintiffs, noting that the case was dismissed upon the entry
of summary judgment by the circuit court, urge us to remand
the cause to that court for consideration of additional evidence
that may have a bearing on the rationality of the ordinance.
Our review, however, is not one of fact but **279  ***321
purely one of law, and our conclusion is compelled by
the judgment that the ordinance bears a rational relation to
the goal of reducing weapons-related injuries and accidents
within the village of Morton Grove. Minimal scrutiny requires
nothing more, and we do not perceive how a remand might
alter this judgment. For the reasons stated, therefore, we
conclude that the ordinance is a proper exercise of the police
power authority.

The judgments of the appellate and circuit courts are affirmed.

Judgments affirmed.

RYAN, Chief Justice, dissenting:
I join in the very convincing dissent of my colleague, Justice
Moran. In addition, I wish to address the question of the use
of police power by the village of Morton Grove to ban the
ownership of handguns.

The majority opinion concedes that section 22 of article
I of our Illinois Constitution broadened the scope of the
right to arms from the limited collective right of the *512
Federal Constitution to an individual right covering a wider
variety of arms and that the Illinois Constitution bestows
upon individual citizens the right to possess weapons suitable
for self-defense and recreation. This constitutionally granted
right is subject only to regulation through the use of the police
power.

This court, in Nahser v. City of Chicago (1915), 271 Ill. 288,
291–92, 111 N.E. 119, addressed what constitutes a legitimate
use of the police power by stating:

“Under what circumstances or conditions the police power
of the State may be exercised was defined in City
of Chicago v. Netcher, 183 Ill. 104 [55 N.E. 707] as

follows: ‘In order to sustain legislative interference with
the business of the citizen by virtue of the police power it is
necessary that the act should have some reasonable relation
to the subjects included in such power. If it is claimed that
the statute or ordinance is referable to the police power,
the court must be able to see that it tends in some degree
towards the prevention of offenses or the preservation of
the public health, morals, safety or welfare. It must be
apparent that some such end is the one actually intended
and that there is some connection between the provisions
of the law and such purpose. If it is manifest that the statute
or ordinance has no such object, but, under the guise of a
police regulation, is an invasion of the property rights of
the individual, it is the duty of the court to declare it void.’ ”

The majority uses equal protection standards relating to
statutory classification to support its statement that police
regulations will be upheld if any state of facts may be
reasonably conceived to justify them, citing McGowan v.
Maryland (1961), 366 U.S. 420, 426, 81 S.Ct. 1101, 1105,
6 L.Ed.2d 393, 399, and Illinois Housing Development
Authority v. Van Meter (1980), 82 Ill.2d 116, 122, 45 Ill.Dec.
18, 412 N.E.2d 151. Both of these cases involved equal
protection questions, and the language relied on relates to
statutory discrimination through classification.

*513  I am not concerned with an equal protection question.
We are here dealing with a due process question: the taking
away of a constitutionally given right—the right to arms
—through the exercise of the police power. The language
of this court in Nahser quoted above specifies under what
circumstances the police power may be exercised. That
language is supplemented by the holding of this court in Klein
v. Department of Registration & Education (1952), 412 Ill. 75,
105 N.E.2d 758, where, after finding that the right to engage
in a legitimate trade, occupation, business or profession is
embraced within the constitutional guarantees of liberty and
the pursuit of happiness, the court stated:

“The right to pursue a trade or calling is, however,
subordinate to the right of the State to limit such freedom
of action where the public health, safety or welfare
may require. [Citations.] In instances where the police
power is invoked to regulate and supervise a legitimate
occupation, the restraint imposed must be reasonable. The
legislative determination **280  ***322  that regulations
are needful is not conclusive and is always subject to
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review. In order for such regulations to be lawfully imposed
upon the constitutional rights of the individual to pursue
his trade, profession or business, the act passed under the
guise of a measure to protect the public health, safety and
welfare must have a definite relation to the ends sought
to be attained.”  Klein v. Department of Registration &
Education (1952), 412 Ill. 75, 78–79, 105 N.E.2d 758.

This court's inquiry in reviewing the legislative exercise of
the police power should be whether the legislation represents
a rational means to accomplish a proper purpose. (Pozner
v. Mauck (1978), 73 Ill.2d 250, 255, 22 Ill.Dec. 727, 383
N.E.2d 203.) Thus, the inquiry must be: First, what purpose
does the legislative body seek to accomplish by depriving the
residents of Morton Grove of the constitutionally given right
to arms? Second, is it a proper purpose; that is, one that may
be constitutionally achieved by the use of the police *514
power? Lastly, does the ordinance use a rational means of
accomplishing the purpose? As noted in the language quoted
from Klein, in order for such a regulation to be lawfully
imposed on a constitutional right of an individual, the act
passed under the guise of a measure to protect the public
health, safety and welfare must have a definite relation to the
ends sought to be attained.

As the majority opinion notes, the ordinance, in its preamble,
cites certain interests of the village, such as reducing “the
potentiality of firearm related deaths and injuries” caused
by “the easy and convenient availability of certain types of
firearms and weapons,” and finds that “handguns play a major
role in the commission of homicide, aggravated assault, and
armed robbery, and accidental injury and death.”

Although the recited purposes of the ordinance would appear
to be laudable and supportive of the exercise of the police
power to achieve these ends, the minutes of the meeting of
the board of trustees of the village at which the ordinance was
adopted do not reflect any discussion of these purposes, or
that the ordinance was adopted to achieve them. There was no
discussion as to how many, if any, deaths, injuries or crimes
involving handguns had been committed in Morton Grove.
In this litigation, at the trial level, an affidavit of the chief of
police was presented that showed that over a 24-year period
there had been a total of 155 incidents of handgun misuse
in the village, or an average of about six incidents a year.
The statistics presented reveal that the incidents had declined
since the late 1970's. The statistics compiled by the chief of

police did not disclose the nature of the handgun misuse, or
whether the misuse involved a crime, death or injury. Also,
the statistics did not disclose if the misuses were committed
by residents of Morton Grove. Meager as these statistics are,
they reveal that the misuse of handguns is a very minimal
problem *515  in Morton Grove.

The purposes of the ordinance cited in its preamble were
therefore pure and simple litany, inserted in the ordinance
for window dressing and to help withstand constitutional
challenge. Since no discussion was had at the meeting of
the village board concerning handgun misuse in the village,
and since these statistics concerning such misuse were not
compiled until after the ordinance was adopted and were
not presented to the village board, it is apparent that some
other purpose motivated the adoption of the ordinance. This
purpose is disclosed by the minutes of the meeting at which
the ordinance was adopted by a vote of four to two. Before
voting, the trustees expressed their opinions on the ordinance.
As recorded in the minutes, those voting in favor of the
ordinance stated:

“Trustee Cashman—hoped the legislation would work as
a catalyst for other communities to adopt similar handgun
restrictions.”

“Trustee Greenberg—stated that he was elected to be a
leader and if they do not like what I do, they have the right
to vote me out.”

**281  ***323  “Trustee Sneider—hoped that the
Ordinance would send a message to other legislative bodies
across the country.”

“Trustee Youstra—said he was an owner of hand guns but
felt that the Supreme Court had ducked the issue long
enough and felt it should be up to them to decide one way
or the other.”

The majority opinion acknowledges that these statements
reflect the possibility that the ordinance was passed for the
sole purpose of publicizing a political viewpoint. I am in
accord with that conclusion. I am shocked, however, that the
majority opinion finds no significance in this possibility. If
the police power can be exercised for the sole purpose of
publicizing a political *516  viewpoint, then I feel that our
constitutionally guaranteed rights are in serious jeopardy.
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As stated in the language quoted above from Nahser, it
must be apparent that the legislation tends in some degree
toward the prevention of offenses, or the preservation of
public health, morals, safety or welfare; that such an end is
the one actually intended; and that there is some connection
between the ordinance and such purpose. If it is manifest that
the legislation has no such object, but under the guise of a
police regulation is an invasion of the property rights of the
individual, it is the duty of the court to declare it void. Nahser
v. City of Chicago (1916), 271 Ill. 288, 292, 111 N.E. 119.

We are not compelled to blindly follow the incantations of
a legislative body inserted in legislative enactments to lend
an aura of validity to the act. In Commercial National Bank
v. City of Chicago (1982), 89 Ill.2d 45, 59 Ill.Dec. 643, 432
N.E.2d 227, this court had before it the Chicago service-
tax ordinance, which recited that the tax was imposed upon
the purchaser of services. It was asserted by the city that,
because of this provision, the tax was not an occupational
tax which, under the Constitution, the city could not impose
without legislative authorization. We stated that this court
must determine whether a simple declaration that a tax
is imposed upon the purchaser of services is sufficient to
avoid the restrictions imposed by the Constitution against the
imposition of a tax on occupations. (Commercial National
Bank v. City of Chicago (1982), 89 Ill.2d 45, 65, 59 Ill.Dec.
643, 432 N.E.2d 227.) We noted in that case that this court
had stated in Winter v. Barrett (1933), 352 Ill. 441, 459, 186
N.E. 113, that the legislature has no power to declare that not
to be a fact which everyone knows is a fact. (Commercial
National Bank v. City of Chicago (1982), 89 Ill.2d 45, 65, 59
Ill.Dec. 643, 432 N.E.2d 227.) In Commercial National Bank,
we further stated:

“The mere recitation in the ordinance that the tax is upon
purchasers of services does not eliminate the evils *517
the delegates to the convention sought to prevent.

Obviously, the city of Chicago was aware of the ‘legal
incidence’ language previously used by this court and
attempted to tailor its ordinance to incorporate a sufficient
amount of such language—‘magic words'—to transform an
occupation tax into a tax upon the purchaser.” Commercial
National Bank v. City of Chicago (1982), 89 Ill.2d 45, 67,
59 Ill.Dec. 643, 432 N.E.2d 227.

This court further stated:

“If we permit this restriction to be nullified by simply
inserting a few words in an ordinance, which ostensibly
imposes the legal incidence of a tax upon the purchaser
while the ordinance as a whole places responsibilities and
penalties for the tax upon the seller of services, we will have
effectively repealed, or deleted from our constitution, the
requirement that authorization by the General Assembly
must be given before a home rule unit may impose taxes
upon occupations.” Commercial National Bank v. City of
Chicago (1982), 89 Ill.2d 45, 68, 59 Ill.Dec. 643, 432
N.E.2d 227.

The same rationale must apply to this case. If we permit the
constitutionally given right to arms to be nullified by simply
inserting a few “magic words” in an ordinance which gives
the ordinance an appearance of being a valid exercise of the
police **282  ***324  power, when it is in fact only the
assertion of a political philosophy and a publicizing of that
viewpoint, then we have in effect eliminated this right that has
been granted by the Constitution.

This court, on another occasion, has examined the
impingement of the police power on constitutional rights of
individuals and found the basis of the ordinance lacking. In
City of Chicago v. Wilson (1978), 75 Ill.2d 525, 27 Ill.Dec.
458, 389 N.E.2d 522, this court considered the validity of
an ordinance which made it an offense for any person to
appear in a public place in a dress not belonging to his
or her sex with intent to conceal his or her sex. The two
defendants were male and were arrested after they emerged
from a restaurant dressed as females. The defendants testified
at trial that *518  they were transsexuals and challenged the
ordinance as denying them their constitutional rights. This
court held the ordinance unconstitutional, stating:

“Even though one's choice of appearance is not considered
a ‘fundamental’ right [citation], the State is not relieved
from showing some justification for its intrusion. * * *
It is, therefore, incumbent upon the court to analyze both
the circumstances under which the right is asserted and the
reasons which the State offers for its intrusion.

In this court, the city has asserted four reasons for the
total ban against cross-dressing in public: (1) to protect
citizens from being mislead or defrauded; (2) to aid in
the description and detection of criminals; (3) to prevent
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crimes in washrooms; (4) to prevent inherently antisocial
conduct which is contrary to the accepted norms of our
society. The record, however, contains no evidence to
support these reasons.

If we assume that the ordinance is, in part, directed toward
curbing criminal activity, the city has failed to demonstrate
any justification for infringing upon the defendants' choice
of public dress under the circumstances of this case.” City
of Chicago v. Wilson (1978), 75 Ill.2d 525, 532–33, 27
Ill.Dec. 458, 389 N.E.2d 522.

This court further stated in conclusion:

“Inasmuch as the city has offered no evidence to
substantiate its reasons for infringing on the defendants'
choice of dress under the circumstances of this case, we do
not find the ordinance invalid on its face; however, we do
find that section 192–8 as applied to the defendants is an
unconstitutional infringement of their liberty interest.” City
of Chicago v. Wilson (1978), 75 Ill.2d 525, 534, 27 Ill.Dec.
458, 389 N.E.2d 522.

Thus, it is not sufficient when considering constitutional
rights that there be a bare assertion or recital of a proper
purpose for the exercise of the police power. As held in
City of Chicago v. Wilson, there must be some valid existing
reason for the intrusion. In summary, it is my position that
although the ordinance recites an accepted purpose for the
exercise of the police power, we *519  must not accept such
a recitation without question. In looking behind the ordinance
under consideration, the village has not shown a need or
justification for the infringement on the constitutional right to
arms. The sole purpose behind the ordinance was to assert and
publicize a particular political belief, “to send a message to
other legislative bodies across the country.” Such a purpose is
not a sufficient reason for infringing on a constitutional right
by the exercise of the police power. I therefore dissent.

UNDERWOOD and THOMAS J. MORAN, JJ., join in this
dissent.
THOMAS J. MORAN, Justice, also dissenting:
For more than a decade, the bill of rights to the Illinois
Constitution has included a provision on the right to keep
and bear arms (Ill. Const. 1970, art. I, sec. 22). I agree
with the majority opinion that the language of section 22

of article I indicates that the right to keep and bear arms is
a qualified, not an absolute, right. Nevertheless, I disagree
with the conclusion that under section 22 municipalities may
enact **283  ***325  flat bans on the possession of ordinary
handguns. Under the opinion announced today, so long as
municipalities allow residents to possess “some form of
weapon suitable for self-defense or recreation” municipalities
may ban all other weapons. (103 Ill.2d at 499–500, 83
Ill.Dec. at 315, 470 N.E.2d at 273.) The majority's strained
reading of section 22 defies logic and runs counter to the
history surrounding the enactment of the right-to-bear-arms
guarantee.

To the contrary, section 22 prohibits a flat ban on those types
of firearms that “law-abiding citizens commonly employ
for purposes of recreation or the protection of person and
property,” including ordinary handguns and long guns. Report
of the Bill of Rights Committee on the Preamble and the
Bill of Rights (Committee Report), 6 Record of Proceedings,
Sixth Illinois *520  Constitutional Convention (Proceedings)
87.

This court has long adhered to the principle that a
constitutional provision must be interpreted in accordance
with the intent and understanding of the electorate who
ratified the instrument. (People ex rel. Cosentino v. County
of Adams (1980), 82 Ill.2d 565, 569, 46 Ill.Dec. 116, 413
N.E.2d 870; People ex rel. Keenan v. McGuane (1958), 13
Ill.2d 520, 527, 150 N.E.2d 168.) In Client Follow-Up Co.
v. Hynes (1979), 75 Ill.2d 208, 222, 28 Ill.Dec. 488, 390
N.E.2d 847, we stated that “[a]lthough the constitutional
debates may often be helpful in understanding the meaning of
doubtful constitutional provisions, the true inquiry concerns
the understanding of its provisions by the voters who, by their
vote, have given life to the product of the convention.”

Today's opinion places considerable reliance on the
comments of certain delegates to the constitutional
convention to justify the conclusion that section 22 does
not prohibit municipalities from enacting a flat ban on the
possession of ordinary handguns. Although this court on
occasion has consulted such debates when the meaning of
the constitutional provision was in doubt, it has done so
only when it appeared that the delegates reached a consensus
as to the meaning of the provision. (Client Follow-Up Co.
v. Hynes (1979), 75 Ill.2d 208, 221, 28 Ill.Dec. 488, 390
N.E.2d 847.) Indeed, the court has approached such debates
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cautiously, since “[i]t is possible to lift from the constitutional
debates on almost any provision statements by a delegate or
a few delegates which will support a particular proposition;
however, such a discussion by a few does not establish the
intent or understanding of the convention.” 75 Ill.2d 208,
221, 28 Ill.Dec. 488, 390 N.E.2d 847; see also People ex rel.
Cosentino v. County of Adams (1980), 82 Ill.2d 565, 569, 28
Ill.Dec. 488, 390 N.E.2d 847.

After considering the debates on section 22, I am of the
opinion that, at most, the debates reflect a lack of consensus
as to the meaning of section 22. The debates illustrate that
the issue of whether Illinois' citizens *521  should have the
right to bear arms was a highly controversial and emotional
issue. (See, e.g., 3 Proceedings 1686 (statement of Delegate A
Lennon); 3 Proceedings 1718 (statement of Delegate Foster).)
Some delegates, as the majority opinion points out, believed
that, by including the clause “subject only to the police power
* * * ” in section 22, the legislature and municipalities
could prohibit the possession of handguns. (3 Proceedings
1687 (statement of Delegate Foster).) Other delegates
apparently attributed different meanings to section 22. (See
3 Proceedings 1700 (statement of Delegate Weisberg);
3 Proceedings 1707 (statement of Delegate Hutmacher);
3 Proceedings 1708 (statement of Delegate Friedrich); 3
Proceedings 1719 (statement of Delegate Mullen).) Little
more than a handful of the 116 delegates expressed their
opinion during the debates concerning the meaning of section
22. Most of the comments concerned the wisdom of gun-
control laws. Those delegates who did express an opinion as
to the meaning of section 22 often contradicted themselves.
For example, Delegate Leonard Foster, a member of the
convention's Committee on the Bill of Rights, noted that the
legislature, under section 22, could “prohibit some classes of
firearms, such as war **284  ***326  weapons, handguns,
or some other category.” (3 Proceedings 1687.) However,
Delegate Foster later stated that “[t]he majority does believe
that those law-abiding citizens in this state who need and
want to have certain types of firearms in their possession
are entitled to have that as a constitutional right.” (Emphasis
added.) (3 Proceedings 1718.) In the same speech, Delegate
Foster commented that, under section 22, “the legislature
might have the authority to forbid all firearms whatsoever in
Cook County.” (Emphasis added.) (3 Proceedings 1718.) The
contradictory comments were perhaps attributable to the fact
that committee members were attempting to sell section 22
to delegates with diametrically *522  opposed viewpoints on

the subject of gun control. See 3 Proceedings 1707 (statement
of Delegate Hutmacher).

The lack of consensus as to the meaning of section 22 was not
lost on a number of delegates. Delegate William Fay, during
the course of the debates, noted that “the fact that we have
just seen the last two or three speakers here unite in support
of this measure for different reasons indicates how this
proposal will mean different things to different people.” (3
Proceedings 1710.) Delegate Jeffrey Ladd commented that
it “seems we got people together on this bill for different
reasons, and maybe we ought to know which side is really
going to prevail.” (3 Proceedings 1714.) Delegate Jeanette
Mullen stated, “Seldom have I heard such contradictory
argument as has been presented today by the supporters of the
majority [committee] report.” (3 Proceedings 1719; see also 3
Proceedings 1713 (statement of Delegate Conner).) I feel the
court's reliance, in this instance, on the constitutional debates
is misplaced.

On the other hand, the report of the convention's Committee
on the Bill of Rights left the understanding that municipalities
would be prohibited from enacting total bans on the
possession of ordinary handguns. Committee members
drafted the proposal which eventually became section 22. The
committee report at the time that the 1970 Constitution was
ratified stated:

“By referring to ‘the individual citizen’ and to the right
to ‘keep’ as well as to ‘bear’ arms, the proposed new
provision guarantees an individual right rather than a
collective right and seeks to assure that the ‘arms' involved
are not limited by the armaments or needs of the state
militia or other military body. The substance of the right is
that a citizen has the right to possess and make reasonable
use of arms that law-abiding persons commonly employ
for purposes of recreation or the protection of person and
property.” (6 Proceedings 87.)

*523  In defining those “arms that law-abiding persons
commonly employ,” the committee report referred to People
v. Brown (1931), 253 Mich. 537, 542, 235 N.W. 245, 247, and
State v. Duke (1875), 42 Tex. 455, 458. Both of these cases
clearly show that handguns were intended by the committee to
be included within the class of firearms protected by section
22.
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The committee report also stated:

“Laws that attempted to ban all possession or use of such
arms [handguns], or laws that subjected possession or
use of such arms to regulation or taxes so onerous that
all possession or use was effectively banned, would be
invalid.” (6 Proceedings 87.)

The above-quoted language, I submit, gave the understanding
that section 22 prohibits municipalities from enacting total
bans on the possession of handguns. This conclusion is
further bolstered by the cases referred to in the committee
report in support of the proposition that a ban on “all
possession or use of such arms” would be unconstitutional
under section 22. All of these cases involved attempts to
ban, directly or indirectly, the possession of handguns. In
each of these cases cited by the committee report, the courts
held that the governmental body involved exceeded the police
powers, and, thus, that the law violated their respective
State constitutional provisions on the right to keep and bear
arms. (See **285  ***327  State v. Kerner (1921), 181
N.C. 574, 107 S.E. 222; People v. Zerillo (1922), 219 Mich.
635, 189 N.W. 927; In re Brickey (1902), 8 Idaho 597, 70
P. 609.) Nowhere did the committee report indicate that a
total ban on handguns would be permissible. The list of
permissible regulations contained in the committee reports,
along with appropriate case citations, included the prohibition
of “certain deadly weapons not commonly and peacefully
used by individuals.” (Emphasis added.) (Committee Report,
6 Proceedings 89.) (See, e.g.,  *524  Morrison v. State (1960),
170 Tex.Crim. 218, 339 S.W.2d 529 (machine gun); People
v. Brown (1931), 253 Mich. 537, 235 N.W. 245 (blackjack).)
The committee report also stated that certain individuals,
such as minors, incompetents and convicted felons, could
be prohibited from possessing firearms. (Committee Report,
6 Proceedings 89.) Finally, the report indicated that gun
licensing and permit laws, as well as taxes on firearms, would
continue to be valid under section 22. (See, e.g., Biffer v. City
of Chicago (1917), 278 Ill. 562, 116 N.E. 182 (gun-permit
law); Caswell & Smith v. State (Tex.Civ.App.1912), 148 S.W.
1159 (tax on sale of pistols).) None of the regulations cited by
the committee involved the total ban on the class of arms that
“law-abiding persons commonly employ.” Indeed, the report
only gave the impression that the committee rejected such a
reading of section 22.

Moreover, the Committee on the Bill of Rights and
convention delegates specifically declined to adopt proposals
which would have allowed the prohibition of ordinary
handguns. The committee rejected a proposed amendment
that would have added the phrase “except handguns”
following the word “arms” to the text of the draft which
became section 22. (Minutes of the Committee on the Bill
of Rights, March 12, 1970.) Similarly, convention delegates
rejected Member Proposal No. 131, which would have
prohibited handguns (7 Proceedings 2901), and Member
Proposal No. 220, which would have permitted the General
Assembly to ban the possession of any firearm (7 Proceedings
2936). If committee members or convention delegates had
desired to give municipalities such wide-ranging power, they
would not have rejected every proposal authorizing the right
to prohibit handguns.

In my opinion, municipalities cannot, consistent with section
22, enact flat bans on the possession of handguns or any
other firearm which is commonly used by law- *525  abiding
citizens for recreation or protection of person or property. I
would therefore hold that Morton Grove's ordinance banning
the possession of handguns is unconstitutional.

In addition, I strongly disagree with the majority's conclusion
that Morton Grove has not exceeded its home rule powers
in enacting the handgun ban. Article VII, section 6(a), of
our constitution provides that a home rule municipality
may exercise any power “pertaining to its government and
affairs.” (Ill. Const. 1970, art. VII, sec. 6(a).) This court has
stressed that “ ‘the powers of home rule units relate to their
own problems, not those of the State or nation.’ ” Ampersand,
Inc. v. Finley (1975), 61 Ill.2d 537, 540, 338 N.E.2d 15.

In City of Des Plaines v. Chicago & North Western Ry.
Co. (1976), 65 Ill.2d 1, 2 Ill.Dec. 266, 357 N.E.2d 433,
the Chicago & North Western Railway Company was found
guilty on several counts of violating Des Plaines' antinoise
ordinance. This court reversed the convictions, holding that
Des Plaines had exceeded its power under article VII, section
6(a), in enacting the ordinance. The court held that noise
pollution was a State and not a local concern because noise-
pollution problems cannot be confined to the boundaries of
one municipality. Local control of noise pollution, as the
court explained, could result in the imposition of conflicting
and counterproductive standards on persons passing through
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various neighboring municipalities. 65 Ill.2d 1, 5, 2 Ill.Dec.
266, 357 N.E.2d 433.

The problems associated with the use of handguns and
other firearms are similarly a subject for State, not local,
regulation. Like municipal noise ordinances, municipal
handgun ordinances will be conflicting and **286  ***328
counterproductive. Municipalities may, consistent with
today's opinion, ban the possession of any weapon so long
as residents are allowed to possess one type of weapon.
Thus, Morton Grove may ban handguns and a neighboring
*526  municipality may ban rifles, shotguns or both. Another

neighboring community may decide to require persons to own
and possess guns. Indeed, two Illinois municipalities have
enacted ordinances purporting to require handgun ownership.
(Goreville, Ill., Ordinance 82–2 (Dec. 7, 1982); Pittsburg, Ill.,
Ordinance 83–3 (June 6, 1983).) As plaintiffs correctly point
out, today's opinion will create a “crazy quilt of conflicting
and unenforceable home rule ordinances.” Quilici v. Village
of Morton Grove (7th Cir.1982), 695 F.2d 261, 276 (Coffey,
J., dissenting), cert. denied (1983), 464 U.S. 863, 104 S.Ct.
194, 78 L.Ed.2d 170.

The majority opinion attempts to justify its conclusion that
the Morton Grove ordinance is properly local by stating
that the ordinance “does [not] involve regulation of conduct
outside the village of Morton Grove * * *.” (Maj. op. at 275.)
Although the ordinance does not purport to regulate conduct
outside Morton Grove, the ordinance will affect nonresidents
as well as influence conduct outside the village boundaries.
Nonresidents are required by the ordinance to make their
handguns “permanently inoperable” before transporting their
guns through Morton Grove. (Morton Grove, Ill., Ordinance
81–11 (June 8, 1981).) The ordinance has the practical
effect of forcing nonresidents to avoid Morton Grove if they
wish to carry their firearms to a neighboring community
where handguns are permitted. Secondly, by banning the
possession of handguns within its boundaries, Morton Grove
has presumably increased the number of handguns that are
present in adjacent communities, since the ordinance does
not prohibit its residents from storing, selling, or using their
handguns outside the village.

Moreover, today's decision fails to adequately consider the
potential problems that could result from inconsistent local
gun laws. Inconsistent local gun laws could make it difficult
for gun owners to lawfully use their *527  firearms, since

gun owners must often travel from one community to another
in order to use their firearms lawfully. Those gun owners
wishing to use their firearms for hunting, target shooting or
other lawful recreational activity could be subject to a wide
range of criminal penalties merely because they unknowingly
violated one or more local gun-control laws. Furthermore,
under the majority's reasoning, there is nothing to prohibit
municipalities from enacting gun-control laws that are more
permissive than State gun-control laws. If so, these gun-
control ordinances would undoubtedly have an effect on
nearby communities' law-enforcement efforts.

The issue of whether an Illinois citizen may or may not
possess a handgun has never, until today, been thought
to be a matter for local governments. The Morton Grove
ordinance is the first of its kind. Instead, handguns and other
firearms have been subject to extensive regulation by our
State government. The Illinois General Assembly enacted
the Illinois deadly-weapons statute (Ill.Rev.Stat.1981, ch. 38,
par. 24–1 et seq.) and the Firearms and Ammunition Act
(Ill.Rev.Stat.1981, ch. 38, par. 83–1 et seq.). The deadly-
weapons statute, in particular, is a comprehensive statute
which prescribes what types of firearms that may be privately
owned, who may own and use such firearms, and where,
when and how these firearms may be used. In enacting the
deadly-weapons statute, the General Assembly was mindful
of the fact that effective gun control requires consistent,
orderly and comprehensive legislation. The deadly-weapons
statute was adopted with the purpose of creating “one
comprehensive, integrated statute, dealing in an orderly
manner with deadly weapons,” so that State gun-control
laws are “consistent with one another.” (Ill.Ann.Stat. ch.
38, par. 24–1, Committee Comments, at 83–84 (Smith-Hurd
1977).) The deadly-weapons statute, as the court points
out, makes it unlawful *528  to possess certain kinds of
weapons, including handguns, on one's person ***329
**287  “except when on his land or in his own abode or fixed

place of business.” (Ill.Rev.Stat.1981, ch. 38, pars. 24–1(4),
(10).) The statute also provides for other exemptions. The
exemptions were included in the statute because the General
Assembly specifically determined that such uses are “justified
by the office or position of the user or by the activity for which
they are used.” Ill.Ann.Stat., ch. 38, par. 24–1, Committee
Comments, at 84 (Smith-Hurd 1977).

Although the existence of a State regulatory scheme on a
given subject is not determinative of whether the subject
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is properly State or local, it is considered evidence that
the subject is recognized as a matter of statewide concern.
(City of Des Plaines v. Chicago & North Western Ry. Co.
(1976), 65 Ill.2d 1, 7, 2 Ill.Dec. 266, 357 N.E.2d 433 (State
environmental act is evidence that noise pollution is statewide
concern); cf., Hutchcraft Van Service, Inc. v. City of Urbana
(1982), 104 Ill.App.3d 817, 60 Ill.Dec. 532, 433 N.E.2d
329.) Moreover, in Ampersand, Inc. v. Finley (1975), 61
Ill.2d 537, 338 N.E.2d 15, the court stated that “ ‘[l]ong
standing state regulation’ ” in a given area could preclude the
“ ‘subject from being considered a matter pertaining to home-
rule government and affairs.’ ” 61 Ill.2d 537, 541, 338 N.E.2d
15, quoting Report of the Local Government Committee, 7
Proceedings 1652.

In the present case, the State regulation of firearm possession
has been long standing, comprehensive and, for the most
part, exclusive. Until now, home rule municipalities have
not attempted to enact ordinances of the type adopted by
Morton Grove. Until now, the issue of whether or not a person
may possess a firearm has been resolved by looking to a
State regulatory scheme intended by the General Assembly
to deal with firearms in an orderly and consistent manner.
The Morton Grove ordinance directly conflicts with the
express policy of the deadly-weapons statute. Under the
Morton Grove ordinance, *529  persons are prohibited from
possessing handguns in their home, on their land, or in their
“fixed place of business” despite the express authorization
for such uses by the General Assembly. The Morton Grove
ordinance, in effect, is an attempt by a municipality to preempt
clearly defined State policy in an area where the State, not
municipalities, has authority to act.

The majority's conclusion that municipalities may circumvent
clearly expressed State policy except in those limited

instances when the General Assembly has expressly
preempted municipal action is incorrect. To the contrary,
this court has invalidated municipal or county actions when
such actions affect areas which are “generally recognized
as falling within the competence of State rather than local
authorities” (7 Proceedings 1621–22), particularly when the
municipal actions conflict with existing State law. See, e.g.,
Metropolitan Sanitary District v. City of Des Plaines (1976),
63 Ill.2d 256, 347 N.E.2d 716; City of Carbondale v. Yehling
(1983), 96 Ill.2d 495, 71 Ill.Dec. 683, 451 N.E.2d 837; Paper
Supply Co. v. City of Chicago (1974), 57 Ill.2d 553, 317
N.E.2d 3; City of Des Plaines v. Chicago & North Western
Ry. Co. (1976), 65 Ill.2d 1, 2 Ill.Dec. 266, 357 N.E.2d 433;
Ampersand, Inc. v. Finley (1975), 61 Ill.2d 537, 338 N.E.2d
15.

Thus, because the possession of firearms has traditionally
been regulated by State law, and because local firearms laws
like the one adopted by Morton Grove would necessarily
affect persons beyond municipal boundaries, confuse law-
abiding citizens and are counterproductive, I am of the
opinion that this subject is of State and not local concern.
I would therefore hold that Morton Grove has exceeded its
home rule authority under article VII, section 6(a), of our
constitution in enacting this ordinance.

For the above-stated reasons, I must respectfully dissent.

RYAN, C.J., and UNDERWOOD, J., join in this dissent.

All Citations

103 Ill.2d 483, 470 N.E.2d 266, 83 Ill.Dec. 308, 53 USLW
2233
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Opinion

Sykes, Circuit Judge.

This case challenges Chicago’s “puppy mill” ordinance,
which limits the sources from which pet stores may obtain
dogs, cats, and rabbits for resale. The ordinance provides
that pet retailers in the city “may offer for sale only those
dogs, cats, or rabbits” obtained from an animal control or care
center, pound, or kennel operated by local, state, or federal
government or “a humane society or rescue organization.”
CHICAGO, ILL., CODE § 4-384-015(b) (2016).

Two Chicago pet stores and a Missouri dog breeder sued
to invalidate the ordinance. They allege that it exceeds
Chicago’s home-rule powers under the Illinois Constitution
and violates the implied limits on state power imposed by
the Commerce Clause of the United States Constitution. The
district court dismissed the suit for failure to state a claim.

We affirm. The Illinois Constitution permits home-rule
units like Chicago to regulate animal control and welfare
concurrently with the state. And the puppy-mill *498
ordinance doesn’t discriminate against interstate commerce,
even in mild practical effect, so it requires no special cost-
benefit justification under the Commerce Clause. Rational-
basis review is the default standard, and the ordinance easily
passes that test.

I. Background
In 2014 the Chicago City Council acted to address concerns
that pet stores in the city sourced their animals from large mill-
style breeders, which are notorious for deplorable conditions
and abusive breeding practices, including over-breeding,
inbreeding, crowded and filthy living conditions, lack of
appropriate socialization, and inadequate food, water, and
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veterinary care. The Council determined that mill-bred pets
develop health and behavioral problems, creating economic
and emotional burdens for pet owners and imposing financial
costs on the City as owners abandon their physically or
emotionally challenged pets or surrender them to the shelter
operated by the City’s Commission on Animal Care and
Control. Nearly a third of all animals that come into the
City’s care are owner surrenders—the second largest source
of dogs and cats taken in by the Commission (strays are the
largest). Chicago budgets about $300,000 each year for its
shelter service and spends more than $500,000 every year to
euthanize animals.

The Council determined that extinguishing the supply of
puppy-mill pets to local pet stores would serve several
important policy goals. Among other things, it would (1) limit
financial support to mill operators; (2) reduce the financial
and emotional toll on Chicago consumers who purchase
mill-bred pets with latent physical and behavioral problems;
(3) boost placement of shelter pets; and (4) reduce the
City’s animal-care and euthanization costs. The Council also
determined that banning the retail sale of mill-bred pets may
also promote pet adoption from the City’s shelter, which
would benefit Chicago residents because the $65 pet adoption
fee both offsets the cost to taxpayers of operating the shelter
and gives Chicagoans ready access to cheaper pets.

The Council accordingly adopted the following ordinance
restricting the sources from which pet stores in the city may
obtain dogs, cats, or rabbits for resale:

(b) Restrictions on the retail sale of animals. A retailer
may offer for sale only those dogs, cats, or rabbits that the
retailer has obtained from:

(1) an animal control center, animal care facility, kennel,
pound or training facility operated by any subdivision of
local, state or federal government; or

(2) a humane society or rescue organization.

CHICAGO, ILL., CODE § 4-384-015(b) (2016).

Two Chicago pet stores—Park Pet Shop and Pocket Pets
—joined forces with Cedar Woods Farm, a Missouri dog
breeder, seeking to invalidate the ordinance. They allege that
it exceeds Chicago’s home-rule powers under the Illinois
Constitution and amounts to an unconstitutional regulation

of interstate commerce in violation of the dormant aspect of
the Commerce Clause. Amended complaints followed—the
operative version is the second amended complaint—and the
City moved to dismiss for failure to state a claim. See FED.
R. CIV. P. 12(b)(6). The district judge granted the motion,
holding that the ordinance is a valid exercise of the City’s
home-rule authority under the Illinois Constitution and is not
an unconstitutional regulation of interstate commerce under
the Commerce Clause. The judge entered final judgment for
the City, and the plaintiffs appealed.

*499  II. Discussion
We review a dismissal order without deference to the district
court’s decision, accepting as true the well-pleaded facts in the
complaint and drawing reasonable inferences in the plaintiffs’
favor. Roberts v. City of Chicago, 817 F.3d 561, 564 (7th Cir.
2016). To survive a motion to dismiss under Rule 12(b)(6), the
complaint must allege “enough facts to state a claim to relief
that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550
U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). “A
claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference
that the defendant is liable” as alleged in the complaint.
Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173
L.Ed.2d 868 (2009).

A bit of background about Chicago’s regulatory scheme helps
to place the state and federal constitutional claims in proper
context. To operate a pet shop in Chicago requires a license
from the City. CHICAGO, ILL., CODE § 4-384-020(a)
(2016). The City’s animal-care ordinance defines “pet shop”
broadly as “any person primarily engaged in the business of
selling or offering to sell animals suitable for use as pets,”
but excludes “the isolated or occasional sale of animals by a
person who sells only such animals that he has produced and
raised” and “any person engaged in the business of breeding
who owns, has possession of, or harbors 5 or fewer female
dogs or cats capable of reproductions and sells only those
breeding dogs or cats or their offspring.” Id. § 4-384-010.
Also excluded are “any animal control center, animal care
facility, kennel or pound or training facility” operated by a
local, state, or federal government. Id.

Licensees must comply with a host of regulations governing
the housing and care of animals offered for sale. For example,
the ordinance imposes requirements designed to ensure a
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sanitary environment for the animals. Id. § 4-384-050. It sets
basic standards of animal care. Id. § 4-384-055. It regulates
cage size and quality. Id. § 4-384-100. And it requires
licensees to submit to regular inspections by city inspectors.
Id. § 4-384-130.

Though Chicago’s existing regulatory scheme was already
extensive, the puppy-mill ordinance is a far more significant
restriction. It narrowly limits the sources from which pet
retailers may obtain animals for resale: “A retailer may offer
for sale only those dogs, cats or rabbits” obtained from an
animal care or control facility operated by a unit of local,
state, or federal government or from “a humane society or
rescue organization.” Id. § 4-384-015(b). A “retailer” is “any
person licensed or required to be licensed under this chapter
who offers for sale any dog, cat or rabbit in the City.” Id. §
4-384-015(a).

The ordinance thus effectively prohibits large commercial
breeders from supplying dogs, cats, and rabbits to pet retailers
in the city. This dramatically changes the business model
of Chicago’s pet retailers, so it’s no surprise that litigation
commenced soon after the City adopted the ordinance. This
suit alleges that the ordinance is constitutionally infirm in two
respects—one state, one federal. We’ll begin with the state
constitutional claim.

A. Home-Rule Authority Under the Illinois Constitution
As a home-rule municipality under the Illinois Constitution,
Chicago “may exercise any power and perform any function
pertaining to its government and affairs including, but not
limited to, the power to regulate for the protection of the
public health, safety, morals and welfare; to license; to tax;
and to incur debt.” *500  ILL. CONST art. VII, § 6(a).
This constitutional provision “was written with the intention
that home rule units be given the broadest powers possible.”
Scadron v. City of Des Plaines, 153 Ill.2d 164, 180 Ill.Dec.
77, 606 N.E.2d 1154, 1158 (1992). The state constitution
further provides that a municipality with home-rule status
may “exercise and perform concurrently with the State any
power or function of a home rule unit to the extent that
the General Assembly by law does not specifically limit the
concurrent exercise or specifically declare the State’s exercise
to be exclusive.” ILL. CONST. art. VII, § 6(i).

To determine whether the puppy-mill ordinance is a
permissible exercise of Chicago’s home-rule powers, we
follow the Illinois Supreme Court’s instructions and evaluate
the “nature and extent of the problem” at hand and whether
the state has a “vital interest and a traditionally exclusive role”
in regulating it. City of Chicago v. StubHub, Inc., 366 Ill.Dec.
43, 979 N.E.2d 844, 852–53 (2011). These are commonly
referred to as the Kalodimos factors. Kalodimos v. Village of
Morton Grove, 103 Ill.2d 483, 83 Ill.Dec. 308, 470 N.E.2d
266 (1984) (developing the doctrine).

The puppy-mill ordinance is aimed at reducing the social
problems and economic costs associated with mill-bred pets:
the emotional and financial costs incurred by individual
Chicagoans who find themselves with sick or troubled
pets and the financial strain on the public fisc caused
by mill-bred animals. State and local governments alike
are vitally concerned with issues of animal control and
welfare, and both governments have long regulated animal
welfare concurrently. See, e.g., County of Cook v. Village of
Bridgeview, 380 Ill.Dec. 733, 8 N.E.3d 1275, 1279 (2014),
appeal denied, 388 Ill.Dec. 2, 23 N.E.3d 1200 (2015) (“In
Illinois, the problem of animal control, over-population,
and the spread of rabies is both a local and statewide
concern.”). State government has never had an exclusive role
in addressing animal-control issues; concurrent regulation is
the norm.

In areas of concurrent authority, the Illinois Constitution
expressly requires a clear statement from the state legislature
to oust a municipality’s home-rule power. See 5 ILL. COMP.
STAT. 70/7 (2015) (“No law enacted after January 12, 1977,
denies or limits any power or function of a home rule unit,
pursuant to paragraphs (g), (h), (i), (j), or (k) of Section 6 of
Article VII of the Illinois Constitution, unless there is specific
language limiting or denying the power or function and the
language specifically sets forth in what manner and to what
extent it is a limitation on or denial of the power or function of
a home rule unit.”). No state animal-control statute explicitly
ousts or limits Chicago’s power to regulate in this area.

To the contrary, state law preserves municipal power to
regulate animal care and welfare:
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Nothing in this Act shall be held
to limit in any manner the power
of any municipality or other political
subdivision to prohibit animals from
running at large, nor shall anything
in this Act be construed to, in
any manner, limit the power of
any municipality or other political
subdivision to further control and
regulate dogs, cats or other animals
in such municipality or other
political subdivision provided that no
regulation or ordinance is specific to
breed.

510 ILL. COMP. STAT. 5/24 (2015).

The plaintiffs point to Village of Bridgeview as support for
their home-rule challenge, but that case is inapposite. *501
At issue there was a dispute between Cook County and the
Village of Bridgeview, a municipality within the county’s
borders. 380 Ill.Dec. 733, 8 N.E.3d at 1277–78. The two
governmental units had promulgated conflicting regulations
aimed at eradicating the problem of rabid feral cats. Id. To
resolve the regulatory conflict, the state appellate court had to
decide which governmental unit had a more traditional role
and vital interest in controlling and preventing the spread of
rabies.

The court held that rabies control is a matter of statewide
concern and “do[es] not strictly pertain to the government
and affairs of Bridgeview as a home rule unit.” Id., 380
Ill.Dec. 733, 8 N.E.3d at 1280. The court noted as well that
the state and county governments had a “more traditional
role” in addressing problems of rabies control. Id. Moreover,
county government has a “greater geographical reach” and
“can more comprehensively and effectively address feral cat
control than local municipalities.” Id., 380 Ill.Dec. 733, 8
N.E.3d at 1279. In short, the Kalodimos factors all pointed in
the same direction: the county ordinance prevailed over the
village ordinance. Id., 380 Ill.Dec. 733, 8 N.E.3d at 1280.

No similar regulatory conflict exists here. Illinois is not trying
to regulate in this space, much less regulate exclusively. The
puppy-mill ordinance does not exceed the City’s home-rule
authority under the Illinois Constitution.

B. Dormant Commerce Clause
The Commerce Clause grants Congress the power to
“regulate Commerce ... among the several States,” U.S.
CONST. art. I, § 8, cl. 3, but the Supreme Court has long
held that a “dormant” or “negative” component of the Clause
implicitly limits the states from “erecting barriers to the free
flow of interstate commerce” even where Congress hasn’t
acted, see, e.g., Raymond Motor Transp., Inc. v. Rice, 434
U.S. 429, 440, 98 S.Ct. 787, 54 L.Ed.2d 664 (1978). The
doctrine is not generally applicable. It does not apply to every
state and local law that affects interstate commerce. “Because
even ‘local’ activities displace the movement of goods,
services, funds, and people, almost every state and local law
—indeed almost every private transaction—affects interstate
commerce.” Nat’l Paint & Coatings Ass’n v. City of Chicago,
45 F.3d 1124, 1130 (7th Cir. 1995). Dormant Commerce
Clause doctrine applies only to laws that discriminate against
interstate commerce, either expressly or in practical effect. Id.
at 1130–31.

We have explained that state and local laws fall into one
of three categories for purposes of dormant Commerce
Clause analysis. “The first category comprises laws that
explicitly discriminate against interstate commerce”; laws of
this type are treated as presumptively unconstitutional. Id.
at 1131. “The second category comprises laws that appear
to be neutral among states but that bear more heavily on
interstate commerce than on local commerce.” Id. Facially
nondiscriminatory laws sometimes have a discriminatory
effect on interstate commerce, and “[w]hen the effect is
powerful, acting as an embargo on interstate commerce
without hindering intrastate sales,” the law is treated as the
equivalent of a facially discriminatory statute. Id.

On the other hand, laws that are facially nondiscriminatory
but have “mild disparate effects and potential neutral
justifications” are analyzed under Pike v. Bruce Church, Inc.,
397 U.S. 137, 90 S.Ct. 844, 25 L.Ed.2d 174 (1970), which
established a balancing test that requires the reviewing court
to weigh the burden on interstate commerce against the nature
and strength of the state or local interest at stake. Nat’l Paint,
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45 F.3d at 1131. *502  More specifically, Pike holds that
when a state or local statute

regulates even-handedly to effectuate
a legitimate local public interest, and
its effects on interstate commerce are
only incidental, it will be upheld unless
the burden imposed on such commerce
is clearly excessive in relation to the
putative local benefits. If a legitimate
local purpose is found, then the
question becomes one of degree. And
the extent of the burden that will be
tolerated will of course depend on the
nature of the local interest involved,
and on whether it could be promoted as
well with a lesser impact on interstate
activities.

397 U.S. at 142, 90 S.Ct. 844 (citation omitted). Importantly
for our purposes, however, Pike balancing is triggered only
when the challenged law discriminates against interstate
commerce in practical application. Pike is not the default
standard of review for any state or local law that affects
interstate commerce. Nat’l Paint, 45 F.3d at 1131.

“If the first category may be called disparate treatment, and
the second disparate impact, the third category comprises
laws that affect commerce without any reallocation among
jurisdictions”—in other words, laws “that do not give
local firms any competitive advantage over those located
elsewhere.” Id. In this third category, “the normal rational-
basis standard is the governing rule.” Id. “Unless the
law discriminates against interstate commerce expressly or
in practical effect, there is no reason to require special
justification.” Id. at 1132. To put the point in plainer terms:
“No disparate treatment, no disparate impact, no problem

under the dormant commerce clause.” 1  Id.

The puppy-mill ordinance does not expressly discriminate
against interstate commerce. By limiting Chicago pet stores
to dogs, cats, and rabbits sourced from public or private
nonprofit shelters, the ordinance evenhandedly prohibits all
large commercial breeders—whether located in Illinois or out

of state—from selling dogs, cats, and rabbits to Chicago pet
stores. Because there is no disparate treatment, the ordinance
does not fall within the first category.

It does not fall within the second category either. The
puppy-mill ordinance does not have a disparate impact
on out-of-state breeders; breeders in Illinois enjoy no
competitive advantage over their counterparts outside the
state. All breeders are similarly disadvantaged. And unless the
challenged law discriminates against interstate commerce in
practical effect, the dormant Commerce Clause does not come
into play and Pike balancing does not apply.

The plaintiffs ask us to infer that Chicagoans will respond
to the puppy-mill ordinance in part by turning directly to
breeders for their purebred pets. Indulging that inference
doesn’t support a conclusion that the ordinance has a
discriminatory effect on interstate commerce. While it’s
plausible *503  to infer that Chicago consumers may prefer
to patronize breeders located closer to the city over those
that are farther away, that inference would show only that the
ordinance may confer a competitive advantage on breeders
that are not too distant from Chicago. But those breeders are
as likely to be located in nearby Wisconsin or Indiana as
they are in suburban Chicago or downstate Illinois. So the
supposition that Chicagoans will turn directly to breeders for
their pure-bred pets does not establish that the ordinance has
a discriminatory effect on breeders located out of state.

Perhaps Chicago consumers might respond to the ordinance
by turning to small breeders rather than traveling to a large
breeder outside Chicago (whether in state or out of state).
But that would have the effect of simply shifting sales
among different sources of pets without regard to location.
“Favoritism for [small breeders over pet stores and large
breeders] does not pose a constitutional problem....” Baude
v. Heath, 538 F.3d 608, 615 (7th Cir. 2008). Again, dormant
Commerce Clause doctrine is concerned only with regulation
that discriminates against out-of-state firms. Nat’l Paint, 45
F.3d at 1131–32; Amanda Acquisition Corp. v. Universal
Foods Corp., 877 F.2d 496, 505 (7th Cir. 1989).

Perhaps Chicagoans might turn not to breeders (whether
large or small, in state or out of state) but to pet stores
in the surrounding suburbs or directly to the City’s shelter
or a shelter operated by a local private nonprofit. This just
shifts business within the state; it has no effect on interstate
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commerce. See Missouri Pet Breeders Ass’n v. County of
Cook, 106 F.Supp.3d 908, 923 (N.D. Ill. 2015) (“[N]either
of these outcomes imposes a burden on interstate commerce
[because] business would simply shift between entities within
Illinois.” (citing Exxon Corp. v. Governor of Maryland, 437
U.S. 117, 126 n.16, 98 S.Ct. 2207, 57 L.Ed.2d 91 (1978))).

The plaintiffs argue that the puppy-mill ordinance is a de
facto ban on pets bred out of state. It is not. Chicago
has not attempted to regulate beyond its borders. The
ordinance doesn’t ban animals from out-of-state breeders,
either expressly or in practical effect. It affects large breeders
—wherever they’re located—in exactly the same way. Both
can sell directly to Chicago consumers, but they may not sell
to city-licensed pet retailers.

Finally, the plaintiffs maintain that dismissal on the pleadings
is improper because Pike balancing requires a factual record.
It’s true as a general matter that “[a]ny balancing approach,
of which Pike is an example, requires evidence.” Baude, 538
F.3d at 612. As we’ve explained, however, Pike balancing
is required only if the challenged law has a discriminatory
effect on interstate commerce. And conclusory allegations
of disparate impact are not sufficient; to survive the City’s
motion to dismiss, the plaintiffs needed to plead specific
facts to support a plausible claim that the ordinance has a
discriminatory effect on interstate commerce. Adams v. City
of Indianapolis, 742 F.3d 720, 733 (7th Cir. 2014). Because
they haven’t done so, Pike balancing is not required. See New
York Pet Welfare Ass’n v. City of New York, 850 F.3d 79, 90–
91 (2d Cir. 2017) (affirming a Rule 12(b)(6) dismissal of an
analogous challenge to a puppy-mill ordinance).

Accordingly, the ordinance falls into the third category,
which comprises state and local laws that “affect commerce
without any reallocation among jurisdictions”; that is, laws
that “do not give local firms any competitive advantage
over those located elsewhere.” Nat’l Paint, 45 F.3d at 1131.
For laws in this category, the default rational-basis standard
of review *504  applies. Id. No surprise, the ordinance
easily survives review for rationality. Chicago’s justifications
for the ordinance are plentiful and plausible. The City’s
policy goals are to reduce financial support for mill breeders,
curb the emotional and financial burdens on consumers
who unwittingly buy mill-bred pets, and reduce the cost of
sheltering and euthanizing unwanted problem pets. These
are unquestionably legitimate governmental interests, and it’s

rational to think that the puppy-mill ordinance will serve
them.

Because the plaintiffs did not plead a plausible claim that the
puppy-mill ordinance violates either the Illinois Constitution
or the dormant Commerce Clause, the case was properly
dismissed for failure to state a claim.

AFFIRMED.

Hamilton, Circuit Judge, dissenting in part.
I agree that the Illinois Constitution does not bar Chicago’s
ordinance. On two points critical to the federal Commerce
Clause claim, however, I view the law differently than my
colleagues do, so I respectfully dissent regarding the federal
claim.

First, the Supreme Court itself has not yet confined the
balancing test under Pike v. Bruce Church, Inc., 397 U.S.
137, 90 S.Ct. 844, 25 L.Ed.2d 174 (1970), as narrowly as my
colleagues suggest. The majority writes that Pike balancing
comes into play “only when the law discriminates against
interstate commerce in practical application.” Ante at 502
(emphasis in original), citing National Paint & Coatings
Ass’n v. City of Chicago, 45 F.3d 1124, 1131 (7th Cir. 1995).
In Pike itself, however, the Court wrote that this balancing
test applies where “the statute regulates even-handedly to
effectuate a legitimate local public interest, and its effects on
interstate commerce are only incidental....” 397 U.S. at 142,
90 S.Ct. 844 (emphasis added). In such cases, and this is one,
the law will be upheld “unless the burden imposed on such
commerce is clearly excessive in relation to the putative local
benefits.” Id.

The majority tries to confine Pike balancing to cases of
“discrimination,” but it can do so only by using a notion of
“discrimination” so broad that it applies to “even-handed”
legislation with “only incidental” effects on interstate
commerce. The majority would apply Pike only when the
challenged law gives “local firms any competitive advantage
over those located elsewhere.” Ante at 502, quoting National
Paint, 45 F.3d at 1131.

The Supreme Court’s more recent discussions of Pike,
since we decided National Paint in 1995, are difficult to
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reconcile with this approach. For example, the Court has
explained that federal courts “generally leave the courtroom
door open to plaintiffs invoking the rule in Pike, that even
nondiscriminatory burdens on commerce may be struck
down on a showing that those burdens clearly outweigh
the benefits of a state or local practice.” Department of
Revenue of Kentucky v. Davis, 553 U.S. 328, 353, 128 S.Ct.
1801, 170 L.Ed.2d 685 (2008) (emphasis added); see also
United Haulers Ass’n v. Oneida-Herkimer Solid Waste Mgmt.
Auth., 550 U.S. 330, 346, 127 S.Ct. 1786, 167 L.Ed.2d 655
(2007) (plurality opinion of Roberts, C.J.) (“Under the Pike
test, we will uphold a nondiscriminatory statute like this
one ‘unless the burden imposed on [interstate] commerce is
clearly excessive in relation to the putative local benefits.’
”) (emphasis added). Given these developments, we should
no longer use National Paint to avoid Pike balancing in
Commerce Clause cases like this one.

*505  I confess that I write this with some diffidence and
a sense of irony. Pike balancing has been criticized harshly
in courts and the academy, and I am among those who
have suggested it should ultimately be abandoned. See CTS
Corp. v. Dynamics Corp. of America, 481 U.S. 69, 95,
107 S.Ct. 1637, 95 L.Ed.2d 67 (1987) (opinion of Scalia,
J.) (Pike balancing inquiry is “ill suited to the judicial
function and should be undertaken rarely if at all”); Lebamoff
Enterprises, Inc. v. Huskey, 666 F.3d 455, 468–69 (7th Cir.
2012) (Hamilton, J., concurring in the judgment) (endorsing
criticism); Wiesmueller v. Kosobucki, 571 F.3d 699, 704 (7th
Cir. 2009) (“The judiciary lacks the time and the knowledge
to be able to strike a fine balance between the burden that a
particular state regulation lays on interstate commerce and the
benefit of that regulation to the state’s legitimate interests.”);
Regan, The Supreme Court and State Protectionism: Making
Sense of the Dormant Commerce Clause, 84 Mich. L. Rev.
1091, 1207–08 (1986) (introducing review of Supreme Court
cases); see also Department of Revenue v. Davis, 553 U.S.
at 353–56, 128 S.Ct. 1801 (describing difficulty in applying
Pike to state law exempting in-state government bonds from
state income tax, and deferring to Congress to make policy
choice). For now, though, the Supreme Court has left Pike
open as a potential path to challenge economic regulations
that do not discriminate against interstate commerce but that
have incidental and perhaps unintended effects on interstate
commerce.

Second, the majority errs by applying a stringent version
of Iqbal and Twombly to find that plaintiffs have not
plausibly alleged sufficiently burdensome effects on interstate
commerce. Ante at 503-04, citing Adams v. City of
Indianapolis, 742 F.3d 720, 733 (7th Cir. 2014) (applying
stringent pleading standard to affirm dismissal of Title VII
claim of disparate racial impact). Plaintiffs’ complaint offers
a plausible forecast of those effects, though. The operative
complaint alleges that the ordinance prohibits out-of-state
breeders from selling pets in Chicago except by direct
sales to customers, who would have to visit the breeder
to pick up the purchased pet or otherwise arrange for
delivery. ¶ 72. Perhaps the effects would be like those for
distant in-state breeders, but that would be an empirical
question. The complaint also alleges that the ordinance
will be counter-productive, depriving consumers of purebred
puppies, depriving consumers of a regulated and accountable
sources for such puppies, and leaving consumers with the
only practical alternative of going to less regulated and
less accountable brokers and breeders on the internet and
elsewhere. ¶ 74.

Those allegations might or might not be true, but they seem
to me at least plausible. It’s easy to imagine that the Chicago
ordinance will not actually reduce the demand for high-cost,
pure-bred pets. Meeting that demand might well be much
more difficult and expensive, with greater effects on out-of-
state breeders and without obvious gain in terms of health and
safety or humane treatment of animals. In addition, plaintiffs
offer at least some allegations of a discriminatory purpose,
alleging that when the ordinance was enacted, the city clerk
portrayed the ordinance as aligning Chicagoans against the
interests of an out-of-state industry with its “powerbase in
Iowa, Missouri and Indiana.” ¶ 66 & Ex. B.

To affirm dismissal on the pleadings, the majority relies
further on National Paint, but there we addressed factual
findings made after a trial. We wrote: “Pike may be
impossible to apply without some factual inquiries (albeit
limited as Clover Leaf Creamery requires).” National Paint,
45 F.3d at 1132. Plaintiffs lost in National Paint because
they had offered no evidence *506  of impacts on interstate
commerce. Id.; see also id. at 1134 (Rovner, J., concurring)
(noting that district court may need to conduct evidentiary
hearing or trial to test the actual benefits and burdens of
legislation if there is an allegation of a disparate impact on
interstate commerce); Baude v. Heath, 538 F.3d 608, 612 (7th
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reverse the dismissal for failure to state a claim and remand
for further proceedings.

All Citations

872 F.3d 495

Cir. 2008)(Pike “requires evidence”). I don’t know whether 
the plaintiffs in this case could ultimately meet the demands 
of the Pike balancing test. They should be permitted to try, 
though, particularly now that the ordinance has taken effect 
and evidence of actual effects should be available. I would

End of Document
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Opinion

KLUCZYNSKI, Justice:

Following a bench trial in the circuit court of Cook County,
defendant, Chicago and North Western Railway Company
(hereinafter North Western), was found guilty of 18 violations
of plaintiff's, the City of Des Plaines, ‘Control of Unwanted
Noises' ordinance. It was fined $500 and costs. On appeal,
the appellate court affirmed *3  the judgment. (City of
Des Plaines v. Chicago and North Western Railway Co., 30
Ill.App.3d 944, 332 N.E.2d 596.) We granted North Western
leave to appeal, in which it primarily contends that the Illinois
Noise Pollution Control Regulations adopted by the Illinois
Pollution Control Board under authority of the Environmental
Protection Act (Ill.Rev.Stat.1975, ch. 111 1/2, par. 1025)
preempted Des Plaines from enforcing its ordinance.

The facts are undisputed. North Western operates a suburban
commuter service in the Chicago area. In connection
therewith, it maintains a fleet of diesel locomotives and
passenger cars in various rail yards throughout the area of
its service. One of these yards is located in Des Plaines,
where four locomotives and 19 or 20 passenger cars are stored
overnight during a week. The locomotives and cars are used
each weekday morning to form four commuter trains, which
leave the yard beginning at 6:40 a.m. and return in the evening
after 5 p.m. The initial and final stop of each train is the City of
Des Plaines. Depending upon weather conditions, the diesel
locomotives are either run at idle overnight or are started in
the morning prior to their departure.

Des Plaines, a home rule municipality, enacted a noise control
ordinance, effective October 16, 1972. On March 11, 1974,
it served complaints on North Western charging 27 violations
of its ordinance during the month of November, 1973. The
alleged violations were based upon the noise resulting from
the preparation of the four diesel locomotives prior to their
morning departure. At trial, North Western was found guilty
of 18 of the 27 charges.

The Environmental Protection Act (Ill.Rev.Stat.1975, ch. 111
1/2, par. 1001 Et seq.), effective July 1, 1970, provided
in section 25 (ch. 111 1/2, par. 1025) that the Illinois
Pollution Control Board may adopt regulations prescribing
limitations on noise emissions. Pursuant to this authority,
the Board adopted such regulations on July 26, 1973, which
included limits on noise emissions from *4  railroad yards.
The regulations, however, provided a minimum 12-month
grace period for existing noise emission sources to effect
compliance with the new standards. It was during this grace
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period that the violations of the Des Plaines noise ordinance
by North Western occurred.

North Western maintains that environmental regulation of
noise pollution has been preempted by the State under the
noise regulations adopted by the Pollution Control Board.
Accordingly, it argues, Des Plaines has no authority to enact a
noise control ordinance. Prior to a consideration of this issue,
however, we must determine, although the parties have not
specifically **435  ***268  raised this question, whether
the regulation of noise pollution falls within the grant of home
rule powers contained in section 6(a) of article VII of the 1970
Constitution. That section provides, in pertinent part:
'(a) * * * Except as limited by this Section, a home rule unit
may exercise any power and perform any function Pertaining
to its government and affairs including, but not limited to,
the power to regulate for the protection of the public health,
safety, morals and welfare; to license; to tax; and to incur
debt.' (Emphasis added.)

In Ampersand, Inc. v. Finley, 61 Ill.2d 537, 539-40,
338 N.E.2d 15, 17, which considered the effect of this
provision, we noted that ‘(T)he terms of this grant are broad
and imprecise and were purposely left without definition.
(Citations.) It was the intention of the constitutional
convention to refrain from writing into the Constitution what
has been referred to as a ‘laundry list’ setting forth all
areas to be designated as of statewide concern or all areas
to be designated as being of local concern. * * * It was
acknowledged in the constitutional debates that by virtue
of the general language of the grant and the qualifying
phrase ‘pertaining to its government and affairs' the right
of a home rule unit to exercise any power will ultimately
depend upon an interpretation by this court as to whether
*5  or not the power exercised is within the grant of section

6(a).’ In explaining the intended limitation of this section,
the Local Government Committee stated in its report to
the constitutional convention: ‘It is clear, however, that the
powers of home-rule units relate to their own problems, not
to those of the state or the nation.’ 7 Record of Proceedings,
Sixth Illinois Constitutional Convention 1621 (hereinafter
cited as Proceedings).

While noise pollution may initially appear to be a matter
of local concern, an analysis of the problem reveals that
noise pollution is a matter requiring regional, if not statewide,

standards and controls. As with air or water pollution which
may emanate from a small, local source and then travel
outward to foul an entire area or region, noise pollution
also extends beyond its source, although on a more limited
scale than air or water pollution. Local municipalities often
border upon one another. While certain categories of noise
pollution may be confined within the boundaries of one
municipality, such as an irate motorist sounding his horn,
other categories are not so limited. A railroad yard or
industrial district located on the boundary of one municipality
will obviously affect other municipalities with noise pollution
emissions. Of particular relevance is the question of noise
emissions from trains in transit which may pass through
numerous municipalities en route to their destination. During
oral argument in the present case, counsel for Des Plaines
acknowledged that the ordinance in question was designed
to regulate unwanted noise emissions affecting Des Plaines
residents whether or not the noise pollution originated within
that municipality. Des Plaines, therefore, recognized in its
ordinance that control of unwanted noise emissions was not
a matter of local concern.

In Metropolitan Sanitary District v. City of Des Plaines,
63 Ill.2d 256, 347 N.E.2d 716, this court considered the
issue of whether Des Plaines could require the sanitary
district to comply with a city health ordinance in order to
construct *6  a sewage treatment plant within the city, which
would serve various municipalities. The health ordinance
required that a permit be obtained if the sewage works
were capable of causing or contributing to the emission
of airborne odors or bacteria in violation of standards set
forth in the ordinance. The sanitary district had previously
secured a permit from the Illinois Environmental Protection
Agency for the construction, operation and maintenance of
the plant. (Ill.Rev.Stat.1973, ch. 111 1/2, pars. 1013(a)(ii)-
(iv), 1039.) Compliance with the State permit requirements
included compliance with the State air pollution standards.
We held that the application of the Des Plaines ordinance did
not pertain to its ‘government and affairs' within the **436
***269  meaning of section 6(a). While finding that the

fundamental difficulty was that the regulation of a regional
district by part of that region was incompatible with the
purpose for which the district was created, we also recognized
the regional nature of the environmental problem. We noted
that the Local Government Committee of the constitutional
convention reported that ‘Control of air and water pollution,
flood plains and sewage treatment are often cited as important
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examples of areas requiring regional or statewide standards 
and control’ (7 Proceedings 1642), and that similar sentiment 
was expressed during debates on the convention floor (4 
Proceedings 3094-95, 3335). We further noted that in regard 
to the General Assembly's leadership role in the solution of 
environmental pollution, the General Government Committee 
wrote:
'There are myriad problems which must be overcome in 
this effort to preserve our environment. Not least among 
these is the problem of duplication of efforts. It is essential 
to the cause that the inter and intra governmental efforts 
complement one another, that there be a coordinated plan of 
action with uniform standards.' (6 Proceedings 700.)

We held this language could not be read to indicate the 
intent of the constitutional framers that home rule *7 
municipalities possess the power to regulate regional or 
statewide environmental problems.

In enacting the Environmental Protection Act 
(Ill.Rev.Stat.1975, ch. 111 1/2, pars. 1001 Et seq.), the 
General Assembly made certain legislative findings in regard 
to environmental problems. Included among those findings 
were:
'(a) The General Assembly finds:

(ii) that because environmental damage does not respect 
political boundaries, it is necessary to establish a unified state-
wide program for environmental protection and to cooperate 
fully with other States and with the United States in protecting 
the environment;

(iii) that air, water, and other resource pollution, public water 
supply, solid waste disposal, Noise, and other environmental 
problems are closely interrelated and must be dealt with as a 
unified whole in order to safeguard the environment;

(b) It is the purpose of this Act, as more specifically 
described in later sections, to establish a unified, state-wide 
program ** *.' (Emphasis added.) (Ill.Rev.Stat.1975, ch. 111 1/2, par.
1002(a)(ii)(iii), (b).)

While this act is not determinative of whether the regulation 
of noise pollution falls within the grant of home rule power 
under section 6(a) of article VII, it does provide further

evidence of the recognition of noise pollution as a matter of 
statewide concern.

In the present case, the attempt by the Des Plaines ordinance 
to regulate noise pollution emissions, which is not an 
environmental problem of local concern, it not within the 
home rule power granted by section 6(a) of article VII of 
the 1970 Constitution. The resolution of this question makes 
unnecessary a determination of the other issues raised.

Accordingly, the judgment of the appellate late court is 
reversed.

Judgment reversed.

*8 RYAN, Justice (dissenting):

This opinion now extends into the field of noise pollution the 
same theory of preemption that has heretofore been applied 
in landfill and sewage disposal operations in O'Connor v. 
City of Rockford (1972), 52 Ill.2d 360, 288 N.E.2d 432; 
Carlson v. Village of Worth (1975), 62 Ill.2d 406, 343 
N.E.2d 493, and Metropolitan Sanitary District v. City of 
Des Plaines (1976), 63 Ill.2d 256, 347 N.E.2d 716.

In Village of Worth, as noted in my dissent to the 
supplemental opinion on denial **437  ***270  of rehearing 
and in the dissent of the Chief Justice, this construction 
conferred upon the Environmental Protection Agency 
authority which that agency itself as well as the Attorney 
General insisted was not intended by the legislature. Neither 
the Environmental Protection Agency nor the Pollution 
Control Board is a party to this suit, and neither one has 
filed briefs herein. Therefore, the majority opinion gave no 
consideration to the question of whether or not it is feasible 
or in fact possible for noise pollution throughout the State to 
be effectively policed by the Environmental Protection 
Agency.

It is interesting to note that the opinions of this court in the 
three cases cited above were bottomed on the fact that the 
Environmental protection Agency had issued permits for the 
particular operation at issue in those cases. For this reason 
the majority concluded that the local governmental unit 
could not require compliance with the local ordinance.

In the case now before us there were no permits issued by 
the Environmental Protection Agency to the railroad for the 
emission of noise. In fact there was no State regulation of the
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noise emission for which the defendant was being proceeded 
against by the city. The Illinois Pollution Control Board had 
adopted regulations establishing limits on noise emissions 
from railroad yards, but they were not to become effective 
until a later date. Thus, at the time of the violation of the city 
ordinance there was *9  no State regulation of the emission 
of noise by the defendant. These facts completely distinguish 
this case from the three cases cited above.

Regardless of the factual distinction, I firmly believe that the 
preemption doctrine as espoused by the majority opinion is 
going to impose upon the Environmental Protection Agency 
an impossible burden of policing the entire State of Illinois, 
including every city and village, for the eradication of noise 
pollution. In this area, above all others, effective elimination 
of pollution must of necessity involve local governmental 
units. It will be absolutely impossible for the Environmental 
Protection Agency under the authority conferred upon it and 
the Pollution Control Board, by the Environmental 
Protection Act, to eliminate the offending noise emanating 
from every motor vehicle, siren, train whistle, and the like 
throughout the State. The majority opinion in effect 
invalidates every ordinance regulating horn honking, tire 
squealing, and noisy mufflers. Also, the majority opinion 
gives no consideration to the specific grant to 
municipalities of statutory authority to prevent and suppress 
noises. Ill.Rev.Stat.1975, ch. 24, par. 11-5-2.

Any effective control of noise pollution requires that we 
adhere to the position of this court as stated in City of 
Chicago v. Pollution Control Board (1974), 59 Ill.2d 484, 
322 N.E.2d 11, that is, that local governmental units are not

precluded from adopting and enforcing local ordinances in the 
environmental protection field, acting concurrently with the 
State.

GOLDENHERSH, J., joins in this dissent.
WARD, Chief Justice (also dissenting):

The question here and in the earlier cases to which Mr. 
Justice Ryan refers is not one which can be clearly and 
easily settled. However, I, too, consider, especially in the 
case of home rule units, that local governmental units 
generally should be able to act concurrently with the 
State *10  in the environmental protection field. There 
will be instances where difficult problems may be 
presented, but the problems certainly would not be beyond 
solution. In any event this is to be preferred to the majority's 
holding that local governmental units, including home rule 
municipalities, have no power to protect themselves from 
environmental damage.

Illustrating the anomalous consequences of the majority's 
position, the city of Chicago, a home rule unit and the 
railroad center of the United States, is utterly without 
authority to act to protect its citizens from environmental 
harm caused by railroads, or, for that matter, caused by 
anything or anyone else. Every small village as well as 
every large city must depend for protection solely on the 
State's interest **438 ***271  in their environmental 
problems and the adequacy of its protective action. I join in 
Mr. Justice Ryan's dissent.

All Citations

65 Ill.2d 1, 357 N.E.2d 433, 2 Ill.Dec. 266
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